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SECTION 1: RATIONALE FOR THE FEASIBILITY STUDY
Introduction

Equdity of oppotunity and human rights are high on the sodal, politica and intellectud agenda
Recently published policy doaments indude a European Green Pape on equdity and non
discriminaion (EC, 2004) the GB Equdities Review (Cabing Office, 2007) and the Discrimindion
Law Review (Depatment for Communities and Local Government, 2007). At the heart of al these
doauments and recent legidation, such as the Equdity Act 2006, is an emphasis on the principle of
maingreaming equdity to replace the Gilo thinkingQvhich tended to characterise work in thefield of
equdities and human rightsin the past. The need to implement European Employment Directives has
led to new Regulationsin the area of religion and bdief, sexud orientation and age discriminaion.
Public and private sector organisationshave new duties to ensure that they do notdiscriminae agang
thar staff or clients on six grounds (gende, race, disability, age sexud orientation and
religionbdief), but also to promote equdlity in relation to race, disability and gende. The Equdity
and Human Rights Commission (EHRC) was established in 2007, with a GB-wide remit and the
central aim of ensuring tha public and private sector organisations place equal oppotunities at the
heart of al thar activities.

In Scotland, equdity policy has a wider ambit than the six strandswhich feature in European policy,
legidation and regulation. The Scotland Act 1998 defines equd oppotunities in terms of Ghe
prevention, elimination or regulation of discrimination between personson groundsof sex or marital
status onracial grounds or on groundsof disability, age, sexud orientation, languaye or sodal origin,
or of other persond attributes, induding bdiefs or opinions such as religious bdiefs or political
opiniongD In Scotland, therefore, equdities law is a complex mix of European, GB and Scottish law
and policy and there are debaes aboutthe place of sodal class within the broader field of equdity and
precisely which equdity strandsshould be prioritised, given thar growing nunber.

There has aso been consderable policy turbulence aroundthe human rights agenda Thereis now a
recognition that more needs to be doneto promote community integration and cohesion, to foder a
postive view of human rights and to debate the meaning of multi-culturalism. Following the passage
of the Human Rights Act (1998) which incorporated the prinaples of the European Convention on
Human Rights into UK domestic legidation, there has been ongoing discussion about the bdance
between the rights of the individud and thos of the wider community. In July 2006 a report was
published entitled Rebalanang the Criminal Jugice System in Fawour of the Law-Abiding Majority
(Home Office, 2006) and in November 2006a review of the opeaation of the Human Rights Act was
published by the House of Lords and House of CommonsJoint Committee on Human Rights (House
of Commons 20069. Fudled by fears of a possible backlash againg the human rights agenda, an
important policy decision was made to establish a single commission to deal with equdity and human
rights, athoughin Scotland the commitment of the Scottish Government to establish a separate
Scottish Commission for Human Rights was honoued.

In Autumn 2006, Nick Watson, University of Glasgow, and Shedla Ridddl, University of Edinburgh,
were awarded a grant by the Scottish Funding Coundl to undetake a feasibility study with a view to
establishing a Scottish Centre for Research on Equdity and Human Rights. The study set out to
examine both thelikely benefits and the possible risks of such a development. It was envisaged at the
outset tha the proposd centre would provide a focus for Scottish research on equdity and human
rights, informing the Scottish legidature as well as the public, private and voluntary sectors. In
addition, it was hopal tha the propoed centre would become a focus for the generation of
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internationdly competitive research, establishing and confirming Scotland® postion as an
interngiond leader in thinking and research on equdity and human rights.

Thefeasbility study aimed to investigate:
¥ Current debatesin equdity and human rights and their implicationsfor research;

¥ Theimplicationsof recent policy and practice developments in the broad field of equdity and
human rights and thar impact on Scotland in the context of devolution;

¥ The naure of available quantitative and quditative data on equdity and human rights in
Scotland and thefuture daa requirements of arangeof stakeholders;

¥ The current equdity and human rights policy landscape in Scotland, the UK and
interniondly;

¥ Priority areasfor research and knowledgetrander activities;

¥ Future funding options

It was envisaged from the outset the Centre would be inter-disciplinary in naure, providing the
research infrastructure for effective interactionsbetween diverse disciplines induding education, law,
sodology, politics and busness. The feasibility study soughtto explore the extent to which the
Centre could act as a knowledge hub, conduding and disseminaing research which was high qudity,
strategic and interdisciplinary. Furthermore, theinvolvement of awide range of stakeholders across a
variety of sectors was seen as critical.

M ethods employed in the feagbility study

In order to investigae the need for a Scottish Centre for Research on Equdity and Human Rights, the
following methodswere employed:

¥ Literature and policy reviews identifying key issues and tensionsin the field of equdity and
human rights

¥ A review of research and statistics and an andysis of future daa needsin thelightof the
recommendaionsof the Equdities Review

¥ Interviews with key stakeholdersin the public, private and voluntary sectors

¥ A review of approaches to policy and research on equdity and human rightsin nationd and
interngiond context

¥ Conalltation and disseminaion events

These are discussed further in the sectionswhich follow. In addition, the following working papers
can be found on the Centre webdgte (www.creid.ed.ac.uk):Working Paper 1: Equdity and Human
Rights: Key Concepts and Issues; Working Paper 2: Policy Review: Equdity and Human Rights;
Working Paper 3: Human Rights: An Annotated Bibliography; Working Paper 4: Digest of Research
on Equdity; Working Paper 5: Report on Key Informant Interviews; Working Paper 6

Maingreaming Equdity: An Internaiond Perspective.




SECTION 2: KEY ISSUES AND TENSIONS IN THE FIELD OF EQUALITY AND HUMAN
RIGHTS

Introduction

Althoughoften contested and certainly complex to work with, the broad god of maingreaming
equdity has become the established orthodoxyfor public policy work on equdity and human rights. It
involves theintegration of equdity perspectivesinto every stage of policy processes Bdesign,
implementation, monitoring and evaluaion Bwith a view to promoting equdity. &qudities
perspectivesOgenerally indudethe recognition of inequdities, and the on-going promotion of
equality, in terms of age, disability, gende, race, sexud orientation andreligion. Y et whilst the same
broad approach to equdities may apply across the UK, in member states of the EU, and many other
counties, the concept of maingreamingis interpreted and opeaationdized in diverse ways. These
diversities emergefrom historical and cultural factors, organisationd and legidative arrangements,
political will, and available resources.

Acrosstheworld, inequities are evident, in varied ways, and a nunber of organizationsand
researchers have doaumented these (Firebaugh 2006). Whilst recognising the vast inequdities that
exist across theglobe govanmenta responges within pos-indudrial sodeties have focused on
ameliorating a limited rangeof inequdities such as those relating to gende, race and disability.
These areas have been identified as having a particular impact on labour markets, economes and
work-life recondliation, and changehas been driven by both the quest for sodal justice and the
desireto create level playing fieldswithin competitive markets. Within the European Union, in
paticular, thereisadesire to achieve sodally cohesive sodeties and avoid conflicts within and
between member states. At thesame time, it isrecognised tha allowing onecounty to discriminae
agang certain soda groupsmightgive them an unfair advantage, so anti-discrimination and equdity
legidation may be seen in the context of the managed market within soda democratic states.
Discrimination on groundsof sexud orientation, age and religionis aso receiving much attention,
given theageng of many popuationscoupled with increased recognition of differing bdief systems
and the potential for these to foger political agitation and civil urrest.

In Great Britain the Government has established a single equdities bodyincorporating, in relationto
England and Wales, a human rights commission, with a specific equdities commission and separate
human rights bodyin Scotland. Northern Ireland already has a single equdities body and human
rights commission which has been in opeation from 1999.Whilst equdity groupswelcome some
aspects of maingreaming, questionshave been raised aboutthe extent to which a generic approach to
equdity is capable of reflecting equdly theinterests of al equdity groups Further, questionshave
also been raised aboutthe coupling, or separation, of equdities and human rightslegidation and
organizationd respongs. Similarly, theextent to which all public pdicy can (or inde=d should)
congder theinterests of all groupssimultaneoudy has been queaied: how might greater equdity be
achieved given theinter-weaving ways in which inequdities can opaate? Maindreaming equditiesis
therefore atopic of immediate interest to policy-makers, practitione's, trade unionsand professiond
assodations, soda movements and individuds.

Equality and human rights

! Post-industrial society is a term used to describe societies that have undergone certain economic and demographic changes. These
include a rapid growth in the service sector and decline in manufacturing alongside enhanced dependence upon information
technology. Governments now often refer to the ‘knowledge economy’ and the need for workers with technological and communication
skills. Participation of women in the labour market, regardless of their care responsibilities, has become critical to economies and
household incomes. Fertility rates have declined, populations are ageing, and thus immigration has become central to maintaining an
adequate pool of both skilled and unskilled workers. These issues pose particular challenges for equality and human rights.
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Equdity and human rights concerns have become key elements on agendas for many govenments,
transnaiond and nongovenmenta organisations(NGOs). As conaepts they raise aspirationsabout
theattainment of individud potential free from discriminaion and prejudice. They also aim to foger
respect and undestanding between people and communities. 1ssues such as migration and
immigration, limited educationd attainment among specific groupsand communities, the continuel
unde-utilization of theskills of women, raise conaerns Incareasingly, govenments and NGOs assert
tha addressing these, and related issues, will aid sodal jugice and economc proerity.

The prindples of human rights, enshrined in the European Convention on Human Rights, providea
guaantee for the same protection and treatment regardless of who you are or how you choo® to live.
The convention has had a major impact in member states, as well as those counties seeking accession
to theEU. Democracy and legitimacy, it is asserted, cannotbefully realised unless there are
oppotunitiesfor all to participae equdly. Theduty to enact theletter and spirit of theconventionis
with govanments and mos have aligned respongs to this with the requirements of therangeof EU
directives on equd treatment and discriminaion (Rees, 1998; Fredman, 2000)

Further, in the UK devolution has provided a new political and administrative settlement for Wales
and Scotland. Over thelast decade new contexts and ways of working have been created throughthe
Scotland Act 1998and the Government of Wales Act 1998 The political complexities of Northern
Ireland have lead to a different settlement there too. These developments recognise the differing
sodal, economnic and political environments contained within the UK. Yet al of these developments
are undepinneal by provisionsfor the promotion of equdity of oppotunity for the UK asawhole,
although,in turn, devolved govenment has an impact uponthis too.

Therole of busnessis coming unde increasing scrutiny both as afactor in the creation of inequdities
but also as a champion of new ways of working to promote equéity and human rights. Certainly the
respon® of busness to legisation and thework of relevant govenmental agendesis to thefore of
govanment@ thinkingin any proposis for action. In the competitive environment of the knowledge
or skills based, economies, organisationsand busnesses may aim to become wha is commonly
termed as an @mployer of choice®. In this context equdities and humen rights are drawn uponas
postive elements of employment pdicies and practices.

Mainstreaming: Opportunities and tensions

Asnoted above added to thisinareasingly complex arenaof econonic and political developments on
equdities and human rights isthe conaept of mainstreaming. As noted earlier, this conaspt has
achieved the status of orthodoxyin so far asit has become the accepted basis to govenmental
practices and policiesin mog pos-indudrial sodeties. Maingreaming equdity implies that equd
oppotunities prindples, strategies and practices should beintegrated into all aspects of thework of
govanment and public bodies. The United Nations the Commonwealth governments, the Counal of
Europeand many gove'nments worldwide suppot this basis to strategic action.

Maingreaming has implicationsfor participative democracy, since it implies tha wide consultation of
individuds and groupsshould take place before legidation is passed to ensure that it is @qudity
proofedRees, 1998;Breitenbach et al., 2002) Devolved govanmentsin the UK and within Europe
have been paticularly strongin adoping and promoting maingreaming (Rees, 200]). Followingthe
European Employment Directive, which outaws discrimination in relation to gender, race, disability,
sexud orientation, age andreligion, the UK goveanment announed itsintentionto movetowardsa
maingreaming approach, replacing the existing equdity commissionswith a new single equdities
body.Thejudificationfor this moveistha, firstly, individud identity is complex, notunitary.

2 Employer of choice is a term used by companies to assert that there are policies and practices in place that recognise employees as the
greatest asset of the business. Policies and practices incorporated in this approach tend to focus upon work-life reconciliation and
professional and personal development (See http ://www.employerofchoice.org.uk/)
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Therefore, if an individud has experienced discriminaion in relation to employment or some other
aspect of ther life, it may bedifficult to knowwhether the unequd treatment has arisen as aresult of
thar gende, disability, race etc. Further, the prindples tha undepin equality in relationto all aspects
of identity are fundamentally the same.

Althoughgovenments and some political groupsare in favour of maingreaming, a numbe of
guestionshave been raised aboutits practicality and legitimacy. At afundanental level thereisalack
of clarity aboutthe conaspt of maingreaming and wha it mightentail, with some proponents defining
it as a strategy whereby a concern with equdity and identity permeates all aspect of policy-making
and legidation, whilst othe's see it primarily in terms of theuniversal prindples which should be
applied to all aspects of equdity policy (Breitenbach et al., 2002. A generic approach to equdity may
betheoretically flawed, sinceit is not clear that all equdity groupsface smilar sodal, political and
econonic bariers. For example, the obgaclesto full political paticipaion encountered by women,
black and disabled people may be quite different (Ridddl and Watson, 2003)

Driversof inequality: the politics of identity versusthe politics of redistribution

Even within particular equdity fields(for example, gende, disability, race), there are ongong debates
asto whethe discrimination and inequdity occur as aresult of economic injudice (Fraser, 2001) or
lack of political recognition (Young 2000) Maingreaming equdity policies may gloss over these
very important debates both within and between arangeof equdity domains A generic approach to a
rangeof equdity issues may reduae the political power of new sodal movements such asthe
disability movement, which has developed relatively recently andis still in the process of carving out
its political terrain (Ridddl and Watson, 2003. People are much less likely to mobilise roundgeneric
equdities than a specific aspect of identity such as gender, sexud orientation or disability.

Thesingle equdities bodywhich is thefuture vehicle for theddivery of the maindreaming agenda
takes no accountof soda class, which in many fields such as eduation, health and employment is the
sodal variable mog strongly assodated with unequd outcomes and life chances (Saunde's, 1989;
Firebaugh 2006. There are conarnsthat thefocus may beon ensuring that public bodies comply
with statutory requirements, indead of addressing material outcomes.

The goals of equality policies: equality of opportunity, process or outcome?

There continueto betensonsand debaes aboutthe ultimate god of equdity policy and practice.
Liberal approachesto equd oppotunities suggest that barriers inhibiting the sodal progress of
paticular groupsshould beremoved, so that everyonebeginslife onalevel playingfield. However,
sodal theorists such as Bourdieu and Passeron (1977) have argued tha a certain way of reproduang
sodal inequdity isto place all individuds in asimilar postion when, for example, starting school or
accessing a health service. Given tha some people by accident of birth have access to awiderangeof
econonic, soda and cultural capital (Bourdieu, 1997), which others, throughno fault of their own,
lack, alevel playing field will inevitably reinforce existing sodal inequdities.

A moreradical approach to equdity policy and practice focuses on achieving equdity of outcomes
between different groups Propanentsof such an approach maintain that if sodal inequdities areto
be chdlenged rather than reproduced, some groupsand individuds mug bepostively assisted at key
pointsin ther lives. Theidea of reasonable adjugments for disabled people, endrined in GB
disability discriminaion legidation, goes some way to reflect this prinaple, althoughpostive action
is generally not permitted within GB equdity legidation. Inthe US where forms of postive action for
black people were pionesred in certain arenas such as access to highe education, there was some
evidence of successin improving access to high statusingitutions but also something of abacklash
amongs groupsand individuds whofelt that they had not been similarly suppoted. Whilst postive
action has fallen out of favour paticularly in the US, strongarguments are still made by political



philosophe's such as AnnePhillips (2004)in favour of equdity outcome. Shemaintainsthat if
paticular groupsare foundto unde-achieve in particular sodal fieldssuch as education, income or
life expectancy, then we should make the assumption tha they are encountering paticular bariers or
disadvantages, which should beidentified and removed.

There has a'so been consderable interest in anadysing the procedural judice within sodal welfare
systems, identifying the dominant discourses which undepin and legitimise particular practices.
Mashaw (1983, for example, andysed the discoursesin play within US sodal security systems,
identifying ongong tensonsbetween systems which uphéd the interests of professionds,
administrators or individud service users. Ridddl (2006 applied these ideas to thefield of special
educationd needs suggesting tha professionds tended to dominate the field and promote discourses
based on identifying children® needswhich in reality tended to uphold their interests rather than those
of disabled children and ther parents. Asthe modernisation of sodal welfare systems continues, with
ongong emphasis onindividudisation, it isinevitable tha thefocuson equélity of process will
continue

The Equdities Review (Cabinet Office, 2007)recognised these different approaches to equdity and
the possibility of becoming mired in well-entrenched debates between proponents of different
postions Drawingonthework of theeconomst and philosophe Amartya Sen (see, for example,
Sen, 1992) thefollowing definition of an equd society was proposd:

An equd sodety protects and promotes equd, real freedom and subdantive oppotuntity to live
in theways people value and would choos, so tha everyonecan flourish.

An equd sodety recognises people@ different needs situationsand gods and removes the
bariersthat limit wha people can do and can be (Cabinet Office, 2007:16)

This definition combines aspects of approaches based on equdity of oppotunity, process and
outcome. However, it also emphasises @ifferent needs situaionsand godsQimplying that people
may choo< to prioritise and value different sodal outcomes. Tensgonsbeween universalism and the
recognttion of difference lie a the heart of different undestandingsof equdity (for adiscussion of the
prindples of universalism see Phillips 1992) However, as noted by Fraser, 2001,there are inheent
dangersin assuming that people have actively chosen unequd soda outcomesin order to reinforce a
paticular aspect of thar identity. Another reading of ther situation would suggest tha they may be
victims of sodal forces and pressures which lie outwith ther undestanding and control. For example,
boysfrom sodally disadvantaged backgroundsin Scotland may actively reject academic achievement
because this accordswith thar performance of masculinity, withoutrecognising tha this rejection of
schooling may well reinforce their longterm sodd disadvantage A criticism of the capabilities
approach to equdity, which nowlies at theheart of GB govenment equdlity policy, isthat it may
over-emphasise individud agency and thedesire for cultural identity and difference, and may unde-
emphasise theimmense power of structural forces which reproduce arangeof soda inequdities.

Conclusion

In summary, there are a nunmber of questionsin relation to theequdity and human rights agenda
which are likely to continueto be debaed over coming years. These may be summarised thus

Conaeptual issuesrelating to equality andhumanrights

Whilst anew definition of wha counts as an equd sodety has been proposd, discussion and
disagreement are likely to beongaing, paticularly asthe devolved administrationsdevelop their own
agendas which may notbe entirely congstent with Sen@ capabilities approach . At the heart of many
conaeptud discussions are tengonsbetween the politics of redistribution and the politics of identity,
and theinter-connected discussion aboutdifference versusuniversalism. Furthermore, theintegration
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of equdity and human rights within onecommission at GB level will contnueto bedebaed. Whilst
theintention behind thisis to widen people® undestanding of the conaept of human rights by linking
it to conaepts of basic human freedoms, it may notbe straightforward in practice to reconale the
equdity and human rights agendas.

Deciding which equdlity strandsshould berecognised

At GB level, six equdity strandsare recognised in line with European policy, legidation and
regulation. However, in thedevolved administrationsa slightly different list of strandsis recognised,
for example, in Scotland sodal backgroundisinduded andin Wales, Welsh language has a paticular
status Dealing with varying accountbility regimes within different jurisdictionsmay pose
complicationsin thefuture. At amore fundanenta level, the use of pre-specified categoriesis
dismissed by some who maintain tha the emphasis should be ontheway in which individuds
condruct and negotiate identity over thelifecourse. For example, writers like Corker and Shakespeare
(2002) have described disability as Ghe ultimate post-moden categoryCbecause the extent to which an
individud perceives themselves as disabled islikely to vary over time andin relationto an
individud@ sodal location.

A geneic approad to equality

It isnotevident that generic equdity legislation and policy will befeasible or effective, as evidenced
by the critical responge from bodies like the Disability Rights Commission to aspects of the proposl
for asingle Equdity Act in theDiscriminaion Law Review (Department of Communities and Local
Government, 2007) It is evident tha the bariers facing different equdity groupsare fundamentally
different, and it will beimportant to ensure tha different approaches to securing equdity are
maintained, for example, thereasonable adjugment provisionswhich relate to disabled people and
which do not apply to other groups

Assessing theimpad of equality policies

There are a'so ongang debaes on how theimpact of equdities policies should be assessed. A key
process in maingreaming, sodal audit, is often criticised as overly managerialist, andthere are
disagreements aboutwhat categories and performance indicators should be used within any audit
(Ridddl et al, 2007) Equdity schemes, currently produced in relationto race, gende and disability,
are to dae themain accountbility technigueemployed in thefield of equdity. However debaes
continuein relationto ther utility in relation to the time taken to produce them, and the extent to
which single equdity schemes, thelogical produd of maingreaming equdlity, would reduce thefocus
on paticular strandssuch as race and disability and undemine some of the ganswhich have been
made.

The proposd Scottish Centre for Research on Equdity and Human Rights would hopeto contribute
to these discussionsin the future so tha clear undestandingsof a distinctively Scottish perspective on
these issues can be developed, and can beplaced in awider UK and internaiond context.

*Social auditing is a way of measuring the extent to which organizations are working towards values and objectives it has committed
itself to. With regards to mainstreaming this involves the determination of categories for data collection to enable on-going monitoring
and evaluation in the pursuit of equalities. It may also include the collection and analysis of qualitative material for the identification
and assessment of processes.



SECTION 3: POLICY REVIEW
Introduction

Both through domestic and foreign judiciaries, the UK is bound by a range of internationd and
naiond human rights ingruments. These ingruments indude various UN Conventions, the EU
Chater of Fundanenta Rights, as well as the European Convention on Human Rights which was
given furthe force in the UK context by the UK Human Rights Act 1998. In addition, a series of
domestic laws have been passed and amended since the 1970sto ensure equdity and protection from
discrimination in relation to specific sectionsof sodety. This review examines the origing undelying
prindples and implicationsof the mog significant of these ingruments,

The Council of Europe

The Counal of Europewas the body responsible for developing the European Convention on Human
Rights and the European Court of Human Rights (ECHR), which have exercised an important
influence on thelegidature of member counties. Indeed, before the UK passed its own Human Rights
Act in 1998,al UK human rights cases were examined at this European level.

The Convention was the basis of two important directives issued by the European Unionin 2000:the
Racial Equdity Directive and the Employment Equdity Directive. The directives were also made
possible by Article 13 of the Treaty of Amsterdam, which gave the EU powers to ingst tha member
states produce anti-discrimination legidation. These directives required tha the 25 EU member states
ensure ther equdity legidation was updaed to incorporate the following specific grounds of
discrimination: race and ethnic origin, religion and bdief, age disability and sexud orientation (in
addition to this the Equdity and Human Rights Act 2006lists gende).

Europe3 oldest political organisation, the Courcil of Europe was foundal in 1949, following the
Treaty of London.It comprises 47 member counties, 1 applicant county (Belarus) and five counties
with @bserver statusO the Holy See, the U.S., Canada, Japan and Mexico. Following the ravages of
two world wars, the Counal was created as a mechanism for defending human rights, democracy and
therule of law across Europe Beyondthis, it also ams to foger a common European identity as well
as democratic stability in Europeby backing political, legidative and conditutiond reform. The UK
was amongtheten origind signatoriesto the Council in 1949, followed by Greece and Turkey later in
the same year.

The European Convention on Human Rights

Originsof the Treaty

To useits full title, the @onvention for the Protection of Human Rights and Fundamental FreedomsO
is thetreaty by which the member states of the Counal of Europe undetake to respect fundamental
freedoms and rights. It was strongly influenced by the aspirationd prindples undelying the Universal
Declaration of Human Rights, published by the General Assembly of the United Nationsin December
1948.

The Convention was signed by the 12 Counal members in 1950, and came into force in 1953.The
UK was among the first sign&ories to the Convention, which had been drafted substantially by Sir
David Maxwell-Fyfe. It was thefirst internaiond legd ingrument that soughtto safeguad therights
and freedons of its people, and has in tumn influenced other nationgDapproaches to humen rights,
notably theU.S.

Two indgpendent bodies were commissioned to oversee the enforcement of the Convention: the
European Commission of Human Rights (1954) and the European Court of Human Rights (1959.
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This two-tier system was replaced in 1998by the new European Court of Human Rights, as agreed at
theViennaSummit of 1993.

In 1999, the first Commissione for Human Rights was appointed, charged with responsbility for
promoting awareness of the Convention and its key messages.

Conpostion of the Treaty

The Treaty is divided into three main sections, each comprising a numbe of Articles. Section 1
Rights and FreedomsQOcontains 17 Articles, each onepertaining to adisting civil or political right It
is this section tha specifies the core human rights that are commonly referred to as Ghe ConventionO
Section 2 contains a further 33 Articles pertaining to the creation of a European Court of Human
Rights, while Section 3 contains 8 Articles listing Miscellaneous Provisiongd

A nunmber of additionshave been made since thedrafting of theorigind Conventionin 195Q These
take theform of a series of Protocols, containing further Articles specifying additiond rights and how
they should be protected.

Thewhole Treaty is prefaced by Article 1 thet frames the Convention by charging High Contracting
Parties (i.e. sgnaory counties) with the @bligation to Respect Human RightsOfor al those within
thar jurisdiction.

Therights guaranteed Babslute, limited and qudified rights

Not all the Convention rights are formulated in the same way. They can bedivided into three main
types: ablute, limited and qualified. Asthe name suggests, thefirst typeare indienable and
unbreachable. They indudetherightto life (Article 2), to protection fromtorture or inhuman and
degrading treatment (Article 3), and from davery (Article 4), aswell as protection agang
retrogoective crimind pendties (Article 7). Limited rights like theright to liberty (Article 5) are
subject to explicit andfinite limitationsbased on exceptiond circumstances. The exceptionsare set
outin theECHR. Findly, amongthe qualfied rights are therightto respect for: private and family
life (Article 8), religion and bdief (Article 9), freedom of expression (Article 10), and assembly and
assodation (Article 11). Interference with such rightsis only permissibleif itis: @) based in law, b)
doneto secure a permissible aim as specified in the Convention (for example protecting the puldic
order), or ¢) apropotionae and democratic action which is necessary to fulfil asodal need or pursue
alegitimate aim.

The QRights and FreedomsOset out in the Convention comprise a set of prohibitionsand permissions
inarangeof areas. These are:

Article2 BRighttolife

Article 3 BProhibition of torture

Article 4 BProhibition of davery andforced labour
Article 5 BRightto liberty and security

Article6 BRightto afair tria

Article 7 DNo punishment withou law

Article 8 DRightto respect for private and family life
Article 9 BFreedomof though, consience and religion
Article 10 DFreedomof expression

Article 11 BDFreedomof assembly

Article 12 BRightto marry

Article 13 DRightto an effective remedy*

Article 14 BProhibition of discrimination

Article 15BDerogdionin time of emergency*

Article 16 DRestrictionson political activity of alienst



Article 17 BProhibition of abuse of rights
Article 18 BLimitation on use of restrictionson rights*

*Explanaory notes:

Article 13: states that anyonewhose Convention rights are violated shdl have theright to an effective
remedy before a nationd authority, even when the violation was committed by a person acting in an
official capacity.

Article 15: makes it possible for a signaory county to suspend its obligaionsunde the Convention
dunng atime of war or other public (and life-threatening) emergency. Such sugpension will be strictly
limited to the exigendes of the situaion and provided that it does not contravene other obligaions
unde internaiond law. Moreover, the sugpenson does not apply to Articles 2, 3, 4, and 7. The
Coundl of Europe mug be conailted fully where a state choo®s to make use of this right of
derogdion.

Article 16: states tha articles 10, 11 and 14 should not prevent signaory states from imposng
restrictionson the political activity of aliens

Article 18: limits therestrictionsit is possible to place on rights and freedoms to those circumstances
stipulated in the Convention.

TheProtoools

Thee are Six Protocols (numbered 1, 4, 6, 7, 12, and 13), which have been added to the Convention at
differenttimes sinceitsinceptionin 1950.Thefirst Protocol, issued in Parisin 1952 stipulates further
rights to own private propety, receive eduation, and paticipae in free elections The remaining
Protocols outline prohibitionsand protectionsin relation to freedom of movement, discriminaion, the
expulsion of naionds and of aliens and rights relating to crimind procedures (induding theright to
appedl, compensation for wrongful conviction, and @oubk jeopady(. The mog recent Protocol,
signed in Vilnius in 2002 extends the Convention® abolition of the death pendty to apply in all
circumstances, induding wartime.

Applicationin UK law

Althoughthe UK was oneof thefirst signaories to the Convention, it has notsigned up to al parts of
thetreaty. All buttwo of theArticleslisted in Section 1 of the Convention are induded in the UK
Human Rights Act (and are thusenforceable by the naiond judiciary). The exceptionsare Articles 13
and 15, covering violationsof rights by personsactingin an official capacity, and the derogéion of
statesGobligaionsunde the Convention during atime of emergency. The UK has also signed up to
theFirst Protocol covering private propety, education and free elections and the Thirteenth Protocol
(supeseding the sixth Protocol) abolishing the desth pendlty.

The European Court of Human Rights (ECHR)

Based in Strasboug, thisis the only truly judicial organ established by the European Convention on
Human Rights. The court is designead to ensure that contracting states observe thar obligaionsunde
the Convention and is comprised of onejudgefor each member state.

From 1965individud British citizenswere granted rights of access to the ECHR where they felt their
Convention rights had been breached. However, both the time and expense involved in this process
meant tha only the mog serious cases could be heard in Strasbourg. Upon election in 1997, the
British govanment therefore published the White Paper Bringing Rights Home, leading to the 1998
Human Rights Act. This Act places the European Convention of Human Rights in the context of a
homeland judiciary, effectively making the Corvention enforceable in British courts. The Human
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Rights Act came into force in the UK in 2000. Details of the Act, its relationship with the European
Convention on Human Rights, and some of itsimplicationsfor a now devolved British legisature are
examined in the next section.

TheHuman Rights Act 1998

Introduced in 1998,the UK Human Rights Act (HRA) developeal out of the European Convention on
Human Rights. Althougha piece of UK legidation, its purmpos is essentially to protect and strengthen
equdity ingruments developed in Europe Initsown terms, it is:

@\n Act to give further effect to rights and freedoms guaanteed unde the European Convention on
Human Rights, to make provison with respect to holdes of certain judicia offices who become
judges of the European Court of Human Rights; and for connected purposes.O(Human Rights Act,
1998,Chp42)

There aretwo main ways in which the HRA achievesits stated gods:

¥ It places arequirement on UK courts tha as far as possible they should interpret thelaw in a
way that is compatible with Convention rights.

¥ It places an obligaion on public authorities to act compatibly with Conventionrights.

Thislatter prindple applies aso to other organisationsin circumstances where they are acting for or
on behdf of public authorities. For example, where a private security firm is contracted by the Prison
Service it effectively becomes a public authority while carrying out the contracted services.

The HRA also gives people the right to take court proceedingsif they think tha thar Convention
rights have been breached or are going to be The HRA will exert an important influence on the
opeaationsof theUK legidature, andis likely to shapethe development of future laws in certain aress.
For example, Article 14 is particularly pertinent to the 2006 Equdity Act. This article prohibits
discrimination on @Gny groundsuch as sex, race, colour, languaye, religion, political or other opinion,
naiond or sodal origin, assodation with a nationd minority, propaty, birth or other statusd

TheRightsit Guarantees

TheHRA incorporates therightsin Articles 2 to 12 and in Article 14 of the Convention, plusthos in
theFirst and Sixth Protocols (detailed above. Theincorporated rights are set outin the First Schedule
to the HRA and are referred to as @onvention RightsO The Sixth Protocol abolishes the death pendty
in the UK, which still existed for some extreme cases of treason. However it is written into the HRA
that exceptions for example during wartime, do exist. While the purpose of the Human Rights Act is
to give the Convention rights greater force in anationd context, notall therights are incorporated into
British law with the Act.

Impact of the Human Rights Act

The DCA Review of theHRA (DCA, 2006 condudes tha it has had a significant and largdy postive
impact on UK policy-making processes. There are three main ways in which this impact has been felt:

¥ by introdudng a formal process of Guman rights proofingOfor al Bills, ensuring their
compdibility with Convention rights

¥ throughlitigation which may force achangeof pdicy or of policy ddivery

¥ through a change of behaviour in public authorities now required to act in ways compatible
with the Conventionrights
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In general terms, the Review thus consders tha the HRA has in fact strengthened the relationship
between the citizen and state by imposng a human rights framework on policy-making, thereby
ensuring a means of protecting the needsof an inareasingly diverse popuktion.

The Act has changed how policy and other decision makers view the Convention rights, because they
are now enforceable in UK law. As a consequence, they are explicitly recognised as part of the
decison-making process. Oneresult is tha this has led to a shift in emphasis in policy away from an
inflexible @ne size fits allOmodd, in favour of one that takes into account individud needs and
circumstances. On the other hand, the review cites a number of cases tha illudrate the potential
increase in ingfficiency, controversy or misundestandingsin the system tha can arise from the shift
towardsa culture of entitlements tha the HRA signds.

Congtitutional Implications

While it bringshuman rightsinto a closer relationship with the British legd system, the Human Rights
Act has little impact on the conditutiond bdance beween the Judiciary, the Executive and the
Parliament. Unlike a separate British @ill of RightsO(a proposd aterndive to the HRA), the HRA
protects the sovereignty of the UK Parliament. This meansthat the elected House of Commons rather
than the judiciary, remains the find arbiter on questions of rights and morality b even where its
decisions (Acts of Parliament) are incompatible with the European Convention. Moreover, the DCA
Review concludes that the Human Rights Act has had the positive effect of establishing a closer
dialoguebeween ECHR judges and the British judiciary.

Implications of Devolution

The devolved govenance structure in the UK, combined with a distinctive judicial system in
Scotland, means tha the impact of the HRA will vary to some degree in each of the counties. This
differential impact should be particularly noticeable given tha the HRA did not come into force untl
two years after the devolved legidature was established with the Scotland Act (1998) Neverthdess
the HRA provides the conditutiond framework within which devolution was effected and sets out the
Convention rights that are embedded in the Scotland Act, the Government of Wales Act, and the
Belfast Agreement and Northern Ireland Act.

Unde the initial devolution arrangaments the Nationd Assembly of Wales did not have primary
legidative powers, althoughhuman rights were written into the Government of Wales Act 1998.The
Assembly was thusrequired to Act in ways tha are compdible with the European Convention on
Human Rights. The Govenment of Wales Act 2006 which reiterated existing commitments on
Human Rights, introduced fundamental reforms to the Welsh Assembly. With effect from May 2007
the Act introducd a separate executive body with legd separation from and accountbility to the
legidature. Thus a new goveanance structure for Wales was introduecd, comprising the Welsh
Assembly Government (the legidature) and the Nationd Assembly for Wales (the executive). The
relationship between them mirrors that of the UK govenment and Parliament respectively. Following
these changes the Welsh Assembly Government is awarded new powers to legislate on devolved
matters such as eduaion, hedlth, and public services. These powers are, however, subject to the
Assembly being granted legidative competence on a paticular devolved issue This is granted on a
case-by-case basis by the UK Parliament. In exercising this legidative competence on any issue the
Assembly is required to act compaibly with the Convention Rights. Given these new legidative
powers over devolved issues, the Assembly mug inevitably give fuller consderation than hitherto to
the place of human rights in Welsh public and political life.

The Northen Ireland Act 1998contained a commitment to safeguading human rights and equdity of
oppotunity. Specificaly, a devolved administration is prohibited from acting in a way that
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contravenes the Convention rights. In addition, in compliance with a commitment made by the UK
govanment at the Belfast (Good Friday) Agreement in 1998, Section 68 of the Act made provision
for a Northern Ireland Human Rights Commission. This is an indgpendent public agency Bndthe an
NGO nor agovenmental bodyPand is recognised by the UN as a member of the worldwide network
of Nationd Human Rights Inditutions Its role is to promote awareness of the importance of human
rights and to advise both the UK Secretary of State and the Executive of the Northern Ireland
Assembly. The Commission has the power to condud investigaions to assist individuds wishing to
take cases to court, and to bring court proceedings itself. In addition to its educationd and advisory
roles, the Commission is specifically charged with compiling a Bill of Rights for Northern Ireland to
supplement the European Convention on Human Rights. Through its Bill of Rights Forum
(established in December 2006)it is currently engaged in public conaultation on thisissue

According to the provisionsof the Scotland Act 1998 the Scottish Parliament mug legidate in ways
that are compatible with the Convention rights. Importantly, this meanstha the courts can invdidate
Acts of Scottish Parliament where they are incompatible with the Convention rights. By contrast,
courts can only make Declarations of Incompatibility in relation to Acts of UK Parliament. The
Scotland Act prohibits all members of the Scottish Executive from making subordinate legidation or
from committing any other act tha is incompaible with the Convention rights. For example, any
proposd actionsthat are incompaible witht the UK internationd obligaions can be prevented by
the Secretary of State. In short, while human rights are a reserved matter the activities of the
Executive in devolved matters mug also be governed by human rights consdderations Since the
Scotland Act took effect in May 1999 the Scottish courts have thus examined human rights cases
taken agang the Executive. Following the UK Human Rights Act, which came into effect in 200Q
the mog important change for the Scottish judiciary will be the range of individuds and bodes
required to abide by and implement human rights. In effect, the Scottish Government and the Scottish
Parliament are nolonge the only public autharities boundby the Convention rights.

The idea of a @ublc authorityOis centra to the Human Rights Act, and the legdly enforceable
protectionsit bringsto UK citizens It will also be a key issue in implementing and enforcing human
rights in the context of the UK devolved govenance structure. One of the most pressing conaerns
for policy-makers is how this term is defined. In the Human Rights Act the term is in fact only
patialy defined as induding (but not limited to) a court or tribund and Gany person certain of whose
fundionsare of apublic natureQ The Act is ddiberately open-ended in this respect, and it will be left
to the courts to determine who or what is a Gublic authorityOand therefore has obligationsin relation
to human rights. An example tha attracted a consderable amount of debae in this regard was the
Church of Scotland (and other churches). In so far as it provides formal (primary or seconday)
educion and performs other public fundionsit mug be regarded for the purposes of the HRA as a
®ubiic authorityO

It is possible to distinguish two broad categories of @ublic authority® Induded among the Gued
public authornties would be all branches of central and loca govenment, the military, cusoms and
police, and the public prosecution service. On the other hand there are GybridOpublic authorities
which perform some public fundion(s) but may be in no sense agendes of govenment at any level.
There is an important difference between these two types of public authority when it comes to the
Human Rights Act. All the activities of a @ureQpublic authority (for example the Scottish Executive)
musg be compaible with the Convention rights. However, GylridOpublic authorities need only
observe the Convention rights when carrying out ther public fundions Importantly, this latter type of
authority is thus not bound by the Convention rights in regard to its internd organisation. Where
private organisations are contracted to carry out public fundionsthey will have to demondrate ther
awareness of public authority obligaionsin respect of human rights.

A further important implication arising from how @ublic authorityGis defined in the HRA relates to
thelaw courts. As public authorities the courts will inevitably be condrained by their own Convention
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obligations when conddering private law disputes. For example granting an interdiction to exclude
someone from a shared home in cases of domestic dispute may be deemed a breach of tha party@
Conventionrights (Gane, 2000)

Equality Strandsin GB Legidation

GB has a number of pieces of legidation designad to promote equdity and comba specific forms of
discriminaion. Mog notably these ingruments address (in)equdity issues in relation to gende, race
and disability. Much of the legidation offers protectionsagang discriminaion in the workplace and
other areas of public life. Since the 1970sthe most significant pieces of anti-discriminaion legisation
have been the Equd Pay Act (1970) the Sex Discrimingion Act (1975) the Race Relations Act
(1976)and the Disability Discriminaion Act (1995). The following sectionsdiscuss some of the key
protections they offer, and the Commissions created to suppot and promote them. The discussion
indudes additiond protections secured through Amendments or subsequent legidation in other areas
(for example laws relating to issues like sexud orientation or religion and bdief).

The Equal Pay Act 1970, the Sex Discrimination Act 1975 and the Equal Opportunities
Commission

The Equd Pay Act 1970(EPA) and the Sex Discrimination Act 1975(SDA) both protect theright to
equdity on groundsof sex. Each has been amended a number of times since they both came into force
in 1975. A sepaate Sex Discriminaion (Northern Ireland) Order was passed in 1976. The EPA
guaantees adult men and women equd rights in pay and bendfits where they are doing work that is
demondrably the same or equivaent in either content or value The SDA prohibits discrimination in
employment, education, advertising, housng or the provision of goods services or facilities. It applies
to men and women of any age induding children. The SDA applies to England, Wales and Scotland,
with dedicated branches of the Equd Oppottunities Commission opeaating in each country.

The pumpos of the SDA is to make unlawful sex-based discrimination in specific areas of public life.
Victims of such discriminaion may take legd action agang the perpetrator. The Act also prohibits
victimisation of those who try to exercise ther rights unde the SDA or Equd Pay Act. In addition to
protecting individuds from discrimination on groundsof sex, the SDA also prohibits discrimination
agang married people and, following the Civil Partnership Act 2004 (effective from December
2005) those in a civil patneship. It does not, however, make it unlawful to discriminae aganst
someone because they are single. While discriminaory advertisements are unlawful, only the Equd
Opporttunities Commission has the power to take legd action agang advertisers.

Forms of Sex Discrimination

The SDA prohibits both direct and indirect sex discrimination. Part 1 of the SDA outlines the various
forms of discriminaion to which it applies. It indudes specific provisions for discriminaion on
groundsof gende reassignment, pregnancy and maternity and harassment in employment. Direct sex
discrimination involves treating a man or woman less favourably because of thar sex than a person of
the opposte sex would have been in comparable circumstances. The Act also deals with the more
complex question of indirect discrimingion. This involves the application to bath sexes of some
requirement, condition or procedure tha particularly disadvantages one sex and is not judifiable on
objective groundsunrelated to sex. This provision applies in al thefields covered by the SDA. The
Sex Discriminaion (Gendea Reassignment) Regulations 1999 amended the SDA to extend its
protectionsin employment (pay and conditiong and vocationd training to indude discrimination on
groundsof gende reassignment. Harassment on these groundsis also expressly prohibited by the
SDA. Disadvantageous treatment of an employee arising from of hea pregnancy and/or maternity
leave is prohibited by the SDA. In such cases the woman need only prove tha she is treated less
favourably than other women who are not pregnant or who do not have children, rather than via
comparison with male employees. The courts have foundtha the SDA does not cover discrimingion
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on groundsof sexud orientation, althoughthis is made unlawful in the field of employment unde the
Employment Equdity (Sexud Orientation) Regulations2003.

The SDA makes specific legd provisions prohibiting harassment in employment, vocationd training
and further education. It isdefined as either:

¥ unwanted condud on groundsof therecipient® sex or

¥ unwanted verbd, nonverbd or physcal condud of a sexud nature

Harassment mug either have the purpose or the effect of violating the recipient@ dignity or creating
an intimidating, hodile, degrading, humiliating or offensve environment. There is no indication tha
the perperator needsto bein a postion of power in relation to therecipient.

FieldsCovered by the SDA

Part 2 of the SDA dedls with discriminaion in the employment field, induding recruitment (except in
specified cases where beng a paticular gende is a necessary and legitimate requirement for the
advertised pod), treatment at work, and dismissal. The SDA definition of @mployeeQis wider than in
other areas of the law, extending to those employed on a persond or sub-contracted basis. It aso
prevents discriminaion by: firms agang partners, trade unions agang members, employment
agendes, bodies conferring professiond qudifications vocationd training providers, and baristers or
advoaates.

Part 3 of the SDA also prohibits discriminaion in eduction. Co-educationd schools, colleges and
universities mug not discriminate on grounds of sex in the way they treat or admit students.
Harassment in further education establishments is aso unlawful. This same section of the SDA
outlaws discrimingionin the provision of goods, facilities or services to the public, or a section of the
public, or in thedisposal or management of premises. Non-profit making voluntary bodies are exempt
where the restriction of services or membership to one sex accords with the purmpos of the
organisation. Similar restrictionsin the provision of services are permitted where they are intended to
avoid seriousembarrassment.

Pogtive Discrimination

Part 5 deals with the issue of postive discrimingion in favour of onesex. In genera, this practice is
not lawful, althoughthee are limited exceptionsin the provison of training or encouragement to
apply for paticular work where members of the relevant sex are unde-represented. Such lawful
exceptionsare termed (postive actionO

More recently the Sex Discriminaion (Election Candidates) Act 2002 was passed, enabling political
paties to adopt postive action measures to redress the gende imbaance in electora politics. This
amendsthe SDA andits Northern Ireland counterpart.

With these stated exceptions the main role of the SDA is areactive one to prohibit specific forms of
discriminationin arangeof fields Aswill be discussed bdow, with the advent of maingreaming and
@qudity dutiesQrecent legisation has adopied a more proactive stance towards equdity, stipulating a
range of measures public bodies mug adoptin order to promote greater equdity of oppotunity for all
thar employees and clients.

The Equal Opportunities Commission

The Equd Opportunities Commission (EOC) was created by Parliament in 1976in order to promote
equd oppotunities between men and women and to work towards ending sex discriminaion in all
areas of public life. It has given advice on reviewing legidation in this area, and offers suppot to
victims of discrimination.

The Gende Equality Duty
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Unde theterms of the Equdity Act 2006(see bdow for further discussion), the Gende Equdity Duty
became the third equdity duty applied to UK public authorities since 200Q allowing for postive
action to promote gende equdity. It came into force on 6" April 2007 The Sex Discrimination
(Public Authorities) (Statutory Duties) (Scotland) Order 2007 aso outlines a set of Gpecific dutiesCto
be met by thelisted public authorities. The aim of these specific duties is to map out the necessary
stepstowardsddivering thegeneral duty.

Race Relations Act 1976and the Commission for Radal Equality

The Race Relations Act of 1976, as amended in 2000 and 2003, makes it unlawful to discriminate
agang anyoneon groundsof race, colour, naiondity (induding citizenship), or ethnic or national
origin. In cases where forms of discrimination apply to cultural and religiouspractices, these are also
induded. For example, Jews and Sikhs are protected unde this legislation. The RRA 1976contained
powers to create a statutory Commission for Racial Equdity to advise, advocte and monitor
developments in this area. As with the EOC, it has a separate office in Scotland, dedicated to
overseeing the Scottish racial equdity agenda

The RRA applies to employment, training, housng, education, public appointments and the provision
of goods facilities and services. The RRA identifies three main types of racia discrimination: direct
discriminaion, indirect discriminaion and victimisation. The definition of these three forms of
discrimination is similar to tha used in the SDA. Direct discrimination is treating one person less
favourably than another. Racist abuse and harassment are forms of direct discrimination. Indirect
discrimination applies to situaionswhere members of a particular racial groupare far lesslikely to be
able comply with a requirement or condiion that is imposd on everyone and which cannot be
judified on nonracial grounds An example of where the RRA would apply in this respect would be
in alowing Sikhsto be exempt from a rule prohibiting employees or school pupils to wear headgesr.
The RRA aso prohibits victimisation of anyonewho exercises thar rights under the RRA or suppots
anyoneelse in doing so.

The Race Equality Duty

The RRA was amendel in 2000, placing a general statutory duty on over 300 public authorities to:
eliminae unlawful racial discriminaion; promote equdity of oppotunity; and promote goodrelations
between people of different racial groups The listed authorities indude the Scottish Administration,
the Nationd Assembly of Wales, the Armed Forces, theNHS, Local Authorities, Governing Bodies of
publicly fundel schools and colleges, the Housng Corporation, Communities Scotland and the Police.

The main aim of any @qudity dutyOis to place more resporsibility on services providers and
employers to think strategically about equd opportunities, rather than leaving it to individuds to
chdlenge poor practice. By imposng the duty on public bodies, it was hopel tha the shift towards
equdity in thar policies and service provision, would influence British sodety and culture as thenon-
discrimination message filtered through core services. In addition, the RRA placed a duty on public
bodies to offer equdity in employment in order to promote the appointment of staff that represented
the ethnic diversity of the communities they served. The specific duties imposed by order of Scottish
ministers are outlined in the Race Relations Act (Statutory Duties) (Scotland) Order 2002 and came
into effect in March of tha year. From tha time named public bodies were required to produe clear,
timetabled plans for meeting these duties. This is referred to as a Race Equdity Scheme. To assist
them in this, the Scottish office of the Commission for Racial Equdity has issued a statutory code of
practice (Scotland) for public authorities, as well as a nonstatutory guide to good practice. Similar
codes were produced for England and Wales. Race Equdity Schemes mug be reviewed every three
years. In produdng ther Equdity Schemes authorities are required to go beyond a mere audit of ther
policies and practices, by clearly showing how they have explored ther underpinning values,
prindples and standads Such Schemes should make provision for subgantial consultation with a
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range of ethnic groups as well as contain plansfor policy review and dissemination, public access to
information and services, and staff training.

Like its counterpat EOC, the CRE has not only an advisory role but also certain enforcement powers
throughwhich it can apply for a court order against any body that it bdieves to befailing to meet its
duties unde this legidation. Similarly, Scottish Ministers have the power to make orders regarding
specific duties on Scottish public authorties, reflecting the powers of the Home Secretary in England
and Wales.

Perhgpsin anticipaion of a future policy trend towards a single equdity duty, the Code of Practice
issued in 2002in fact invited public authorities to congder developing aracial equdity scheme as part
of a larger equdity-maindreaming strategy, provided tha race remained a distinct and easily
identifiable strand. This move would accord with earlier EU directives advocating a more coordinaed
approach to anti-discrimination policy.

Disability Discrimination Act 1995and the Disability Rights Commission

The Disability Discriminaion Act 1995(DDA) was passed in 1995to address the discrimination that

many disabled people face. At the same time it set out provisons for the creation of a statutory

commission to oversee this area of equdity: the Disability Rights Commission (DRC). Established in

1999the DRC has both enforcement and promotiond powers, and both apply to its mos recent work

on the duty to promote disability equdity. Unlike the SDA, EPA or RRA, in order to be protected

unde the DDA an individud mug first demondrate tha they qudify by proving that they have a
disability. This is defined as @ physca or mental imparment, which has an adverse and long-term

effect on his or her ability to carry out normal day-to-day activities QDDA, Schedule 1). @ ong-termO
is described as lasting for at least 12 months Physical and mental imparments indude sensory and

hidden imparments (for example menta health problems, learning difficulties, dydexia and

conditionslike epilepsy or diabetes).

According to Schedule 4 of the DDA, discrimination takes two forms: a person may be treated less
favourably because of ther disability and for reasonstha cannotbe judified, or there may befailure
to make reasonale adjugments in situaions where a person® disability would place them at a
subgantial disadvantage This definition of discriminaion marks a departure from the idea of direct
and indirect discriminaion used in preceding equdlity legidation. Clearly these requirements still
leave room for a degree of discretionay practice on the part of inditutions For example,
reasonableness is not defined in the legislation, but the DRC states® that a range of relevant factors
may betaken into accountin determining what isreasonable in individud cases. Importantly, theidea
of making reasonable adjugments represents a move towards an anticipaory duty, in which postive
interventions are made to overcome barriers for al individuds with a disability, rather than
responding to need on a case-by-case basis. Effectively, this laid the groundwork for the subsequent
development of a postive equdity duty, where the emphasis is on anticipating the needs of those
individuds it seeks to protect. As with the SDA and RRA, the DDA also protects aganst harassment
in the employment field. Here harassment is defined as unwanted condud relating to the disabled
pearson® disability with the pumpos or effect of violating the person® dignity or creating an
intimidéting, hogile, degrading, humiliating or offengve environment.

The DDA offers protection agang discriminaion in the fields of employment (Part 2), goodsand
services (Part 3), education (Part 4), and trangport (Part 5). In relation to employment, discrimination
on groundsof disability is prohibited in recruitment, training, promotion, bendfits, redundancy and
dismissal. In addition to employers, trade organisations and qudifications bodies have a duty to

* This is set out in the Disability Rights Commission’s Examinations and Assessment Good Practice Guide, p3.
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comply with the DDA. Following these legd requirements, a Code of Practice on Employment and
Occupaion was developal offering practical gudance on how to prevent discriminaion agang
disabled people in employment or when seeking employment. The Code applies to England, Wales
and Scotland, and describes the duties of employers and others in this regard. This indudes general
advice on the nature and definition of disabilities, the legd rights of disabled people, best practice
guidance on how to avoid discrimination in a range of situaions and details of the duties regarding
reasonable adjugments. In al cases theduty appliesto both in-work and pre-employment practices.

Part 3 refers to the provision of goods facilities and services and indudes the disposal or management
of premises or land and private clubs It requires service providers to make reasonable adjustments for
disabled people, for example to change practices or policies which currently make it impossible or
unreasonably difficult to access a service, or to provide auxiliary aidsto make access easier. This part
of the DDA aso stipulates the requirements placed on trangort stations and booking facilities to
eliminae discriminaion agang disabled people. The question of trangport more geneadly is
addressed separately in Part 5 of the DDA. In paticular, this requires trangoort providers to phase in
measures to guarantee the minimum levels of accessibility stipulated in thelegidation.

Part 4 of the Disability Discriminaion Act 1995deals specifically with the protection of all disabled
people in education. While this applies to staff as well as students, Part 4 of the DDA does not apply
to services and facilities provided wholly or primarily for staff (these would be covered by Part 2 of
the Act). Part 4 of the Act did not origindly include any duties on inditutions not to discriminae
agang disabled people or students. Different parts of thelegidation took effect at different times, and
the origind Act has been subject to a numbe of amendments that extend its scope Specifically, the
Specia Eduationd Needs and Disability Act 2001 (SENDA) amends the 1995 DDA to indude
specific legidation for pod-16 education. Following these amendments pog-16 education providers
are now required to develop anew direct discrimination duty. Specific duties are outlined in a Codeof
Practice (COPP16) developed by the Disability Rights Commission (DRC) for providers of pog-16
education and training and related services. The Code has been developal unde the new legidation
and offers practical guidance for ingitutions on how to avoid discrimingion, as well as hdping
disabled people to understand ther rights unde the law. It applies to England, Wales and Scotland. A
separate Codeof Practice exists for schools.

Respongble bodies in further and highe eduction have a duty to make reasonable adjugments,
induding the provision of auxiliary aids or services, and making adjugments to physcal features.
Schools do not have to adjus physcal features unde the DDA, where they have made prope
inquiries into the matter and foundtha the cog is prohibitive. They do, however, have a duty under
other legidation to review the physical access arrangaments of thar premises (see the Eduction
(Disabled Strategies and Pupils Educationd Records) (Scotland) Act (2002).

The Disability Equalty Duty

The mog recent legidative developments unde the DDA 1995 (Amendment) (Further and Higher
Education) Regulations 2006 go further in actively promoting disability equdity in key areas. For
example they remove the judification defence for a failure to make reasonéble adjusments, reverse
the burden of proof, prohibit discriminaory advertisements and instructions to discriminate, and
introduce specific provisonsin relation to qudifications

The Disability Equdity Duty came into force in December 2006and requires public authoritiesto take
postive steps to promote disability equdity, over and above the mere avoidance of discriminaory
practice. Guiddines relating specifically to Scotland were published by the Disability Rights
Commissionin 2006, listing the pubiic authorities and bodies to which the DED applies.

The Equality Act 2006
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TheEqudity Actis:

@\n Act to make provision for the establishment of the Commission for Equdity and Human
Rights; to dissolve the Equd Opportunities Commission, the Commission for Racial Equdity
and the Disability Rights Commission; to make provision about discriminaion on groundsof
religion or bdief; to enable provision to be made about discriminaion on groundsof sexud
orientation; to impose duties relating to sex discriminaion on persons performing public
fundions to amend the Disability Discriminaion Act 1995;and for connested purposes. 16"
February, 2006 @Equdity Act, 2006,Chapter 3).

Althoughthe EA induded age and race into the equdity strandsat a later stage of the doaument, this
initial message did not mention these areas specifically. The equdity strands subssquently identified
in the EA are: age disability; gende; proposd, commenced or completed reassignment of gender;
race; religion or bdief; and sexud orientation (Part 1, 10:2, a-Q).

Part 1 (Chgpter 3) outlines the organisation of the EHRC, its general duties, powers (induding in
relation to the Scottish Parliament) and responsbilities. The stated general duty of the EHRC is to
encourage and suppot the development of a sodety in which people are able to achieve thar potentia
without prejudice or discrimination, and in which the rights, worth and dignity of individuds and
groupsare equdly respected. The EA requires the Commission to devise and publish a strategic plan,
informed by wideranging evidence and consultation, and to be revised every three years. In relation
to Scotland, the Commission is expected to defer its powers in relation to human rights actionsin
matters where the Scottish Parliament has legidative competence. This section lists the duties of the
EHRC in relation to equdity and diversity. They indude educationd roles like promoting
undestanding of the importance of equdity and raising awareness of the rights guaanteed in the
legidation; leadership roles like promoting good practice; and enforcement powers to ensure
compliance with the law and to eliminae unlawful discriminaion and harassment. This section
condudes with plansfor the dissolution of the three existing equédity commissions

Subsquent sections of the EA are devoted to discrimination on groundsof religion or bdief and
sexud orientation. Further amendments are also made to the provisions of the (amended) SDA and
DDA. Part 2 thus prohibits discrimindion that treats a person less favourably because of ther
allegiance or non-allegiance to any religion, or any philosophical or religiousbelief. This prohibition
applies to the provison of goods services and facilities, housng, education, discriminaory
advertisements, and the activities of pubiic authorities. A notable omission is the employment field. A
number of exceptionsand exemptionsare also listed, for example alowing faith schools to continue
selecting students on religiousgrounds Protectionsalready secured unde the Race RelationsAct for
certain groupslike Jews and Sikhs will continue unde the religion and bdief strand of the EA. A
number of exemptions additiond provisons and vetoes are also given in Part 2, in relation to
immigration and naiond security.

Part 3 addresses the question of discriminaion ongroundsof sexud orientation. Rather than makingit
unlawful, powers are given to the Secretary of State to enable him or her to make anti-discrimination
provision @f a kind similar to Part 2 of this Act® to define discrimination and harassment; and to
make variousother provisions equivalent to existing equdity enactments. In effect, the Equdity Act
thusintroduces new strandsto the equdity agenda athoughit does not assign them all equd legd
protections

Findly, Part 4 amendsthe Sex Discrimination Act 1975 by creating a statutory duty on al pubic
authorities to prevent sex discriminaion and to promote equdity of oppotunity in the pursuit of al
thar activities. Specifically, the Act (c. 3: 85) requires public authorities, when carrying out their
activities, to have dueregard to the need:
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¥ to eliminae unlawful discrimination and harassment, and
¥ to promote equdity of oppotunity between men and women.

Among the bodies exempt from this duty are: the House of Commons the House of Lords the
Scottish Parliament, the General Synod of the Church of England, the Security Service, the Secret
Intelligence Service, and the GCHQ.

Equality and Scotland

Asdiscussed above 1998saw theintrodudion of adevolved govenance structure in the UK. In
Scotland this |ed to the creation of a Scottish Parliament and the Scottish Executive, ingituted unde
the provisionsof the Scotland Act 1998.While human rightsis areserved matter, the Scotland Act
require tha the actionsof the Executive in devolved matters are compatible with Conventionrights. In
relation to human rights, Scotland is thusgovened by Westminger ontheonehand, and the
provisionsthe Scotland Act onthe other.

Similarly, Scotland is adso govened by GB-wide equd oppotunities legidation (the Sex
Discriminaion Act 1975,the Race RelationsAct, 1976 and the Disability Discriminaion Act, 1995)
while the stipulationsof the Scotland Act impos adevolved duty to encourage equd oppatunities.

The Scotland Act defines Equd Opportunity thus

CEt he prevention, elimination or regulation of discrimination between persons on ground of
sex or martial status on racial grounds or on groundsof disability, age, sexud orientation,
language or sodal origin, or of othe persond attributes induding bdiefs or opinionssuch as
religions beliefs or political opinionsO(Scotland Act, 1998: Schedule 5, Reserved Matters,
Part 1)

It is interesting to note that this definition goes beyond some other anti-discrimingion legidation by
induding sodal origin, thus highlightng the role of sodal class or sodo-econonic
backgroundkircumstances as a potential source of discriminationin Scotland.

A GB Single Equality Bill

In the next phase of its work on discrimingion law, the UK Government is currently holding
conailtations on the introdudion of a Single Equdity Bill. The Discriminaion Law Review was
laundhed in February 2005to consgder how to improve the current discrimination law framework. On
12" June 2007 it published a conaultation doaument outlining proposis for a Singe Equdity Bill.
Theintrodudory preface sets out the rationde for the proposls it containg by stating both the moral
and economic case for amore equd society. Theproposls are set outin three main parts.

The first section calls for measures to simplify and harmonise existing legislation in order to ensure
congstency, standadisation and to update Equd Pay law in linewith case law, aswell as proposalsto
create a @ulture of complianceQwith thelaw. Part 2 contains proposals to make thelaw more effective
by widening the range of anti-discriminaion measures it encompasses, extending the coverage of
public sector equality duties, and improve practice in the private sector (by developing a @ight touch
Cequdity check toolO for employers and introduding a voluntary equdity standad accreditation
scheme). Among the strategies recommended for effective dispute resolution, is the proposl that
Additional Suppot Needs Tribunds in Scotland should have the power to hear disability
discrimination school education cases, mirroring the situaion in England and Wales. Part 2 aso
indudes proposls to replace the separate public sector equdity duties (race, gende, disability) with a
single equdity duty. The proposls also seek views on whether such a single duty should indudeage,
sexud orientation, and/or religion and bdief. Unlike the proposl to create the single equdity duty,
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the question of whether to indudethese equdity strandsis represented not as a recommendéion buta
speculative inquiry.

Part 3 contains proposls for modenising the law. This addresses questionsinduding the adequecy of
existing legidation in relation to groundsof discrimingion (for example how they are defined). Also
examined in the issue of age discrimingion beyond the workplace. Specifically, the proposls
congder the possibility of legidative measures like postive action provisions to address the needs of
older people and prevent age discrimination outside the workplace. If enacted, these proposls could
have a potentially significant impact on issues like resdential care for the eldely. Part 3 aso
examines the question of whether organised religion should be allowed to treat people differently on
the groundsof gende reassignment. Findly, this section seeks views on whether there are any other
groupswho are vulnerable to harassment outside the workplace, and if granting legidative protection
would be a propottionae respon to the problem.

Additiondly, the document contains the Government@ proposis for implementing the EU Gender
Directive throughthe Sex Discriminaion Act 1975 (Amendment) Regulations2007,relating to access
and supply in the ddivery of goodsand services. The proposd strategy will invdve extending to the
provision of goods facilities or services and premises, some of the key protectionsthat currently exist
in the field of employment and vocationd training. These indude protection from indirect
discrimination, harassment, discriminaion on grounds of maternity and direct discrimingion on
groundsof gende reassignment.

The Situation Across Europe

Having begunthis overview of discriminaion law in the European context, this section now returnsto
the European context by comparing the different member states in thar approach to race and
employment legidation. In areview of the then 25 member states, Cormack and Bell (2005)examine
how each country hasinterpreted the Racial and Employment Equdlity Directives.

The Racia Equdity Directive 2000 and the Employment Equdity Directive 2000indicate four types
of discriminaion: direct, indirect, harassment and indruction to discriminae. All 25 EU member
states incorporated this definition of discriminaion into ther nationd legidation. However, some
naionshave made additiond measures, like the duty to make reasonable adjugments contained in the
UK @ Disability Discrimination Act.

Not all EU membe states have defined grounds of discriminaion in ther anti-discriminaion
legidation. Tho tha have indude the UK, Audria Ireland, the Netherlands and Sweden. The EU
Racial Equdity Directive and Employment Equdity Directive both list six main equdity strands of
race, gende, disability, sexud orientation, religion or bdief, and age All six are now recognised in
the UK Equdity Act 2006, althoughnot all EU member states have incorporated al six strandsinto
thar legidation. In fact, states have varied considerably in ther approach to defining the groundsof
discriminaion. Some, like Belgium, attempted to compile a very extensve list of possible grounds,
while others chos to remove certain groundsproposd in the Directives. For example, Latvia has
excluded explicit reference to sexud orientation, athoughit does state tha its list of groundsfor
discrimination is non-exhaudive. Similarly, Finland, Hungay, Latvia, Poland and Sovenia have al
indudel a clause tha thelist given is notexhaudive.

Examples of additiond groundsinduded in anti-discrimination legidation indudegendtic inheitance
and family status (Portugd), educion and finanda status (Slovenia), while Hungay, the
Netherlandsand Poland have prohibited discrimination againg part-time or fixed-term workers. Until
recently the UK was the only EU state tha excluded reference to @olourQin its definition of race,
althoughthis was incorporated into the Equdity Act 2006.
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Perhaps the most debated aspect of the Racial Equdity Directive® six equdity strands has been how
to interpret the term (diefO The Netherlands and Ausdria, for example, interpret the concept as
encompassing broad philosophies ideologies, or moral stance. Othe states have made explicit
reference to political opinion when defining @eligion or bdief® These indude Cyprus Czech
Republic, Denmark, Estonia, Finland, France, Hungay, Itay, Latvia, Luxemboug, Malta,
Netherlands Poland, Portugd, Slovenia, Span, UK (Northern Ireland only).

Conclusion

The purpose of this section has been to give an overview of the mog significant policy developments
that impact on equality and human rights at UK, GB and Scottish levels. It begins with the historical
and wider political context by examining the UK& obligaions unde internaiond humen rights
ingruments. It then outines the mog significant anti-discriminaion legisation developed in the UK
since the 1970s The discussion has aso aimed to highlight the particular implications of this
legidation for adevolved govanance context.

While the mog significant pieces of legidation and their subequent amendments are induded, thisis
not a comprehengve examinaion of the equdity and human rights policy. The Appendix to thisreport
indudes an over-view of UK and internaiond anti-discrimination legidation produced by the Women
and Equdity Unit at the Depatment of Trade and Indugry. It is available online
[http://www.womenandequdityunit.gov.uk] and refers to the websgtes of the relevant govenment
departments.
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SECTION 4: MEASURING EQUALITY: REVIEW OF RESEARCH AND STATISTICS
Introduction

This section presents a summary of currently available research and statistics on equdity in Scotland
and subsequently considers the new data gathering requirements of the Equdities Review. Thisis not
intended to be an exhaugive account Rather, we are attempting to provide an overview of thetypeof
daa which are available and the gaps in the research literature and statistics. Working Paper 4 onthe
project webdte provides a more detailed accountof theliterature on which we have drawn.

The organisationstha conduded or commissional the research indude the Scottish Government, the
Equd Oppottunities Commission, the Disability Rights Commission, the Commission for Racial
Equdity, the Econonic and Soda Data Service, the Home Office, the Department for Work and
Pensons LGBT Youth (Scotland), Stonewall, and Children in Scotland. While not an exhaudive list,
this digest contains some of the most important and up to date research currently available.
Publication titles are followed by a description, summary of the findings and a brief commentary
where appropriate.

Generic equality statisticsand research

Since devolution the Scottish political apparatus has promoted research and policy development in the
area of equdity. One of the Scottish Parliament® four founding prindples is to promote equdity of
oppotunity for al and its legidative outputs are subject to veto by the European Court of Human
Rights. An Equd Opportunities Committee was established to develop and promote the equdity
agendaacross al areas of activity in the Parliament. At the same time the Scottish Executive set up an
Equdity Unit, which has conduded and commissionead a large amount of research into equality. In
November 2006,the Scottish Executive published a high level summary of equdity statistics, and key
elements of thisreview are described bd ow.

The High Level Summary of Equdity Statistics (HLSES, avalable online at
http://www.scotland gov.uk/HLSES) presents statistical trends in the main areas of govenment
policy. The daa presents information alonga number of equdity dimensonsinduding age, disability,
ethnicity, gende and in some cases religion. In the HLSES daa are presented in such a way as to
highlight differences and potential areas of inequdity in Scotland. The HLSES does not explore the
reasons undelying the differences it presents, athoughacknowedges the likelihood of a complex
interplay of cultural, demographic and socio-economnic factors. The statistics are set out in graphic
form accompanied by a short narrative. The daa have been compiled using a range of administrative
and survey sources. The strand of sexud orientation is notinduded in HLSES since quantitative daa
on this groupis not widdy collected by central government. The publication does, however, contain
linksto a selection of LGBT research available on the Scottish Executive webdgte. During 2007 the
Office of the Chief Statistician (OSC) plans to address the issues (induding inadequae survey
ingruments) relating to the current lack of statistical daa on LGBT groups The information on
disability is collected usng both administrative and survey sources. With some exceptions the daa
are generally gathered usng the definition of disability outiined in the Disability Discriminaion Act
1995. However, because the HLSES uses daa gathered from a range of sources, the disability
categories vary to some degree across thetopics covered. Data on ethnic groupsare similarly collected
from a range of sources, induding Census data (1991 and 2001) Mog of the data presented were
gathered usng the definition and classification scheme adopied in the 2001 Census athoughhere
again some variation occurs throughoutthe HL SES. Theethnicity classificationto beused in the2011
cenausis currently unde review.

The HLSES presents data on twelve main areas of govanment activity. These are listed bdow, with
selected sub-topicsin paenthesis:
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Population and Migration (expectancy, popuktion projectionsand profiles)

Busnesses (size of companies in Scotland; entrepreneurship)

The LabourMarket (earnings employment activity, and NEET)

Trangport and Travel (persond travel, travel to work/school)

Lifelong Learning (age paticipaion index, demographics in HE, finandal suppot, eduction

and religion)

School Eduaion (pupil numbes, attainment, staffing, exclusons induson, learning

difficulties)

¥ Toursm and Culture (tourism, culture, sport)

¥ Children and Y oungPeople (child protection, childcare, community involvement, soda work
services staff)

¥ Health and Community Care (life expectancy, mortality rates, diet, obesity, phydcal activity,
smoking, acohol, sexud/dental/mental health)

¥ Crime and Judice (crime and disorder, prison, homicide, youth crime, sentences imposed)

¥ Housng (stock and tenure, housng qudity, perceptions and neghbouhoods specia
adgptationsin thehome, homel essness)

¥ Soda and Welfare (income, deprived areas)

KK KK K

#

In addition to the high level summary of equdity statistics, a nunmber of reports provide overviews of
atitudes in relation to different equdity strands. For example, Attitudes to Discrimination in
Swotland, (Bromley and Curtice, 2003) reports on discrimingory attitudes towards disabled people,
women, minority ethnic groupsand gay men and lesbians Coming from a dightly different angle,
work was commissionad by the Scottish Executive to investigae experiences of socia excluson in
Scotland (OGonnorand Lewis, 1999) The research explored the process of socia excluson asit is
experienced by individuds; identified the factors which precipitate exclusion; andysed the barriers to
'maingream sodety' which the 'excluded’ face; and consdered current practices and future strategies
for combaing sodal exclugson. This report provides detailed ingghts into the naure and causes of
excluson experienced by two groupsin particular: thos excluded through discriminaion based on
difference and throughsodal isolation arising from crisis.

Further ingghtinto Scottish soda attitudes towardsequdity and discriminaionis provided by reports
of the Scottish Sodal Attitudes Survey, undetaken by the Nationd Centre for Sodal Research in
conjundion with the Unit for the Study of Government in Scotland at the University of Edinbuigh
from 1999 onwards The survey is designed as an annud Scottish sister survey to the British Sodal
Attitudes survey with a view to charting and interpreting attitudes on a range of sodal, political,
econormic and moral issues. It opegates and is funded on a modular basis, each module incorporating
40 questionson a given topic. Topics covered in the questionnare induded attitudes towards national
identity, fertility, the hedlth service, providing for old age, sodal identities and public services in
Scotland. A comprehendgve demographic and classification section was also induded. Surveys have
been varioudy fundel by the ESRC, Scottish Executive and Communities Scotland. This is a source
of valuable quditative daa in relation to the issues and problems facing minornty/disadvantaged
groups For ingance, more recent studies (since 2002) have induded questionson LGBT issues and
since 2006, questions on the other main equdity strands An interesting finding to emerge is that
whilst there has been a general improvement (in the last five years) in attitudes towardsLGBT groups,
attitudes towards Mudims and traveller communities have worsened.

The daa produced is available at http://www.esdsac.uk. This site provides access to raw microdaa
fromthesurveys available for further andysis (requiring statistical anadysis packages).

Gender
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In March 2007, in order to inform its work on the gende equdity duty, the Scottish Executive
published areview of gender statistics entitled A Gendea Audit of Sttistics and Research: Comparing
the Pogtion of Women and Men in Smtland (Breitenbach and Wasoff, 2007) Thereview summarised
statistics on gende differences and inequdities in Scotland across various aspects of soda and
economic life. Thereview noted tha whilst data on gende had improved over time, high qudity inter-
sectiond daawere generdly unavailable.

In 2002, a Nationd Statistics Soda Focus report on women and men in Scotland was published
(Scottish Executive, 2002) This publication focuses on gende, highlighting where data are available,
the differences between women and men in areas such as popuktion, housng, income, health, the
labour market, education, crime, and sodal paticipaion. The daa are organised according to the
following main topics: popuktion (demographic profile, births marriage etc.), housholds and
housng, income and wealth, hedlth and care, labour market, education and training, crime and jugtice,
sodal paticipation. In addition to thework funded by the Scottish Executive, the Equd Opportunities
Commission has commissionad a nunmber of research reports and reviews, induding, for example,
research on the postion of classroomassistants and minority ethnic women workers.

Race

A numbe of pieces of research have been funded over recent years by a range of public bodes
induding the Scottish Executive and the Commission for Racial Equdity. A number of such studies
are described briefly bdow.

Research was commissioneal in order to inform a re-evaludion of the ethnic identity categorisations
currently used in the Cenaus, with a view to developing a category to meet a variety of needs
(Macdondd, Stong Arshad and de Lima, 2005) The main am of the research was thus to explore
how people would chose to categorise thar own ethnic identity, while at the same time examining the
needs of people making use of the data collected usng these categories. This quditative research
examined theviews and experiences of stakeholders, data users and data providers.

Overall the research found tha mog responcdents felt some changes to the existing classifications
would be ussful, athoughthere was debae over how best to execute such change The research
highlighted thefollowing areas to explore in future consultation:

¥ Thereasonsfor asking aboutethnic identity in surveys should be made clear to
respondents

¥ Theway in which ethnicity data are used to improve servicesin Scotland should be better
disseminated

¥ Censusdaa should be used more extengvely to meet the diverse needs of communities at
naiond andlocal levels

¥ Better mechanisms are needed to assist those who have difficulty fillingin formslike the
Census (because of literacy or languageissues)

¥ How should issues of colour, naiondity and ethnicity be disentangled in question
frameworks?

¥ Because colour can trigge discriminationit isan important areafor daa collection and
monitoring. However, is the Censusthe correct vehicle to dothis? If yes, what would be
appropriate wording for such a question?

The Scottish Executive has published a nunmber of statistical bulletins which deal with race and
ethnicity across different areas. For example, a bulletin summarised information on racist inddents
reported to the police in Scotland from 200304 to 200505. Details were reported of all inddents, al
crimes or offences assodated with each inddent, and, where possible, details of the victims and
perpetrators. The figures show an oveal increase in the number of racist inddents, rising by 13%
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from 2004 to 2005 (the figures for 2003 are incomplete, reporting only for 7 of the 8 forces in
Scotland). Forces have actively encouraged greater reporting of such inddents and daa collection
methodshave improved, both of which may befactors affecting theincrease in the statistics.

Disability

A growing body of work on disability has been commissoned over recent years by the Scottish
Government and other bodies, reflecting the growth of the disability movement and the advent of the
Disability Rights Commission as the body charged with overseeing the implementation of the DDA.
Some of these reports are summarised bdow.

A Gtate of the nationGeport on disability in Scotland (Scottish Coundl Founddion, 2005)was
commissional by the Disability Rights Commission to collate information on thepostion of disabled
people in Scotland and to suggest possible areas for future improvement. The main focus of the study
isonthe potential impact of future demographic changes and on policy, attitudes and awarenessin
relation to disability. The study combines andysis of recent statistics and trendswith areview of a
rangeof research in thisfield.

Thereport condudes tha overall attitudes to disabled people are postive in Scotland, with relatively
high levels of awareness aboutunfair treatment and barriers faced by disabled people. Disabled people
tend to be disadvantaged in ther experience of maingream public services like healthcare, education,
housng and sodal care. While some progress has been madein Scotland in recent years (in relation to
employment levels, access to learning and to public trangport), many environmental, access, legd and
ingitutiond barriers remain that lead to discrimination and excluson. Many disabled people live in
deprived communities, are more susceptible to unemployment and povety (both materia and
aspirationd), and are more limited in ther choicesto improvether own circumstances.

Thereport argues that categories should be used to signd need rather than imparment and tha pubiic
services need to do more to anticipate rather than respond to the needs of disabled people.
Communities should be built with an indugve, accessible infrastructure, based on participaory
decison-making. Strategies are needed to improve access to jobs for disabled people through
govanment initiatives and by creating more indusve, flexible workplaces. Persistent problems in
relation to low income need to betackled, for example throughsavingsschemes and by increasing the
number of sodal housng providers offering assured rental schemes. Strategies should be adopid to
improve disabled people@ hedth and well-beng over the lifecourse, such as flexible working
arrangaments for all and increasing self-sufficiency suppots for older people. Oppottunities for joint
activities and events between disabled and non-disabled people should be fogered to encourage more
postive attitudes. The views of disabled people need to be incorporated into decison-making. There
is also a need to improve provision in thearea of @ut of work incomesO

Ridddl, Banks and Tinklin (2005) were commissional by the Scottish Executive to condud a study
with the am of andysing the postion of disabled people in employment in Scotland. The study
combined areview of statistical data with a summary of relevant literature. The study reported that up
to afifth of Scotland® popuktion has a disability. The number of disability-related benefits claimants
continues to rise and employment rates disabled people remain low. In the context of naional
variation, Glasgow has the highest inddence of disability, of incapacity benefits clams, and the
lowest levels of employment among disabled people. When compaed with people without a
disability, disabled people have compaatively fewer qudifications and are more likely to be
employed in low skill occupdions attracting lower incomes. There is a lack of policy initiatives
focussed on addressing the prepondeance of people with a limiting long term illness among the
economically inactive. Employment initiatives typically place fewer than afifth of disabled people in
work.
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This study also identified research ggpsand drew thefollowing condusons

¥ Theeisalack of Scottish datain relation to Jobaentre Plus programme evauaions aswell as
evidence of the impact of key legidation like the Disability Discriminaion Act and Nationd
Minimum Wage

¥ Moreinformationis needed on Gvhat worksGin existing programmes and policies

¥ Theeis alack of disaggregaed daa on disabled people® expeiences of employment and
employment services

¥ More quditative research is required exploring individud experiences of disabled people and
the perspectives of employers,

¥ Thee is a need for more research on disabled children and young people@ experiences in
school and school leaving destinaions

¥ Longitudind research examining the career development of disabled graduaes should be
undetaken;

¥ More research is needed on the complex and multi-dimengond naure of the barriers faced by
disabled people;

¥ The spaia dimendon of disability and its interaction with employment, income and povety
should beexamined in greater depth.

Age

The three MevOequdity strands (age, sexud orientation, religion and bdief) have attracted less
research funding to dae, partly because legd protection has arrived on the scene relatively recently
and, untl the advent of the Equdity and Human Rights Commission, there has been no enforcement
body. Below we describe some recent research which has been conduded in these three areas.

Quditative research was conduded by Ipsos MORI (Davidson, Maclardie and Murray, 2006) to
inform the Scottish Executive@ Stategy for a Smtland with an Ageing Population (published March
2007) entitled: All Our Futures. Planning for a Sotland with an Ageing Population to address the
chdlenges and oppotunities posd by Scotland's ageing popuktion. The research centred on the
following themes:

¥ attitudes towardsthe ageing popuktion

¥ how people view theimpact of ageing on themselves - ther aspirationsfor old age and bariers
they perceive to fulfilling those aspirations

¥ perceptionsof changeneeded to suppot an ageing popuktion.

Interviews and focus groupswere conduded with participants representing a range of ages, gende
and sexud orientations sodoeconomic and ethnic backgrounds The research found that althoudh
there was some awareness of Scotland® ageing popuktion, its implications were not fully
appreciated. It was bdieved tha olde people were not serioudy discriminaged agang or
disadvantaged except in relation to health. Thefollowing points arose from the survey:

A Youth-focussed Bias The survey foundtha predominant attitudes favoured the needs of younger
people over those of older people (where they were in conflict). This prevalent youth-centred attitude
suggests that untl attitudes change the Strategy should emphasise the benefits to al of sodety, not
jug older people, in addressing the agaeng popuktionissue

Conceptualisations of Old Age Old age was conceptudised as a period free from work and family
commitments. There was little sense tha participants felt old age is aboutmaking a contribution in
these areas. There is a dange implicit in such perceptionstha older people are no longe seen to be
QullOcontributing members of sodety. This suggests tha initiatives to encourage and hdp older
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people make continuing contributionsof this nature should emphasise the ben€fits to the older person
(e.g. enjoyment and sodal contact) and should bevoluntary and flexible.

Preparing for Old Age Most paticipants were pooilly prepared for ther own old age Greatest
concernswere expressed abouthealth and the capacity for self-carein later life. Participants were aso
worried about finandal provision in later life, and felt tha some govanment suppot should be
available. It isimportant that initiatives to encourage better planning strike a balance between warning
people of theimplicationsof not planning and avoiding 'scare tactics. In addition to educting without
employing 'scare tactics, initiatives which emphasise the current bendfits of taking action may have
more impact. More postive images of old age could also be used to hep comba the notion tha
ageingistoo "depressing” and "scary” to contemplate.

Raab and Macdorald (2004) andysed Scottish Houshold Survey data relating to older people
supplemented by other relevant data and set in the context of current policy initiatives. The report
doauments the propottions of olda people experienang disability, poa hedlth and low reported
income. Key findingsinduded thefollowing:

¥ Older women living alone are more likely than older men to report low incomes and
difficulties with everyday activities.

¥ Theearefew differences between theinddence of such problemsin urban and rural areas, but
atendency towardsa greater conaentration in disadvantaged urban areas.

Other findings relate to issues concerning transport, housng, employment, and older people@
activities, volunteering and forms of suppot received from others.

Sexual orientation

LGBT Youth Scotland, a naiond youth organisation for lesbian, gay, bisexud and tranggender young
people, was commissionad by the Scottish Executive Education Department (SEED) to carry out
research to inform the Guidance on Dedling with Homophobt Inddents project (OQ@ oan, McMillan,
Motherwell, Bell and Arshad, 2006) This was one of SEED@ Promoting Equd Oppottunities in
Education projects and ran from February to November 2005. The study examined how homophohc
inddents and honophoba is dealt with in schools. The report comprises a literature review, findings
from surveys and interviews with schools LEA representatives, schools and youngpeople in six loca
authority aress.

While Eduation Authorities provide a reasonebly strong lead in induding strand-specific anti-
discrimination guidance, school policy does not always reflect this. Only a quater of schools
surveyed make explicit reference to homophobt bullying or sexud orientation in ther anti-bullying
policy. The maority of interviewees stated tha there were no explicit expectationsplaced on them in
terms of tackling homophobia. 51% of schools estimated tha verbd homophobt bullying had
occurred in thar schools over the previous 12 months By contrast, awareness levels of physcal
homophobt bullying were low amongst survey respondents; only 10% of EAs and 1% of schods
stated tha they were aware of this occurring. School responses to homophobt bullying inadents were
foundto vary consderably. However, the survey foundtha theissuetendsto be margindised within
the equdities matrix in education, with greater specific emphasis placed on race and disability. The
survey failed to find any clear and congstent set of strategies in place for dealing with specifically
homophobt bullying. The survey found significant suppot for confidence-building strategies in
dealing with these issues. Chief among these are CPD and clear guiddines for dealing with
homophobt bullying inddents. The survey also found consderable scope and suppot for induding
discussion of homophobain the school curriculum.
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Given the complexity of research on sexud orientation, a review was commissioned by the Scottish
Executive of methodobgical approaches to research on sexud orientation (McManus 2003) The
importance of definitionsand classificationswas noted, and it was suggested that wherever posible
researchers should try to employ the definitionsused in the Scotland Act and take account of other
research which has used smilar definitions Problems with obtaining a representative and sufficiently
large sample of LGBT respondents were seen as the major methodobgical issue Problems also arose
with the collection of administrative and large-scale daa sets because of posible reluctance of
individuds to disclose information which might be regarded as private and persond. However, it was
suggested that hesitation over providing such information was likely to diminish as people became
more accusomed to theidea of daa collection for the purpose of discrimination monitoring.

The second phase of research commissioned by the Scottish executive in relation to sexud orientation
deslt with the perspectives of community organisations (McLean and O@onnor, 2003) Quaditative
research was carried out with representatives of LGBT organisations in Scotland. Nine group
discussions were hdd with a variety of LGBT organisations by the National Centre for Socal
Research (NatCen) in Novembe and Decembe 2001. The discussons focused on three main
objectives - to identify policy areas where LGBT research is consdered lacking, to undestand the
types of research needed on these topics and to eluddae the bariers to research on LGBT issuesin
Scotland, aswell asther solutions

Broadly two types of research were identified as necessary for LGBT communities in Scotland. The
first related to a set of specific topics warranting further research to enhance undestanding and inform
policy development, while a second set of broader research needs were highlighted which potentialy
cut across specific policy areas Bfor example relating to soda indudon or attitudes towards LGBT
issues in Scotland. Thus at the mog fundamental level the priority research areas identified were: the
naure and extent of the LGBT community, attitudes to sexud orientation and tranggende and issues
of sodal indugon. The study aso highlighted key policy areas requiring further research in specific
issues, induding education, patnership rights, crime, employment, youth, parenting, health,
tranggende issues, rura issues and multiple disadvantage

Developing this work further, a stocktake of current policy and practice relating to lesbian, gay,
bisexud and tranggenda(LGBT) people at local authority level in Scotland was conduded (Fyfe,
Fleming and Reid, 2006. Theaim was to provide a baselinefor examining the policy and practice of
local authornties in relation to sexud orientation and gende identity, and findings and
recommendaionsindudel thefollowing:

¥ Counadls said tha LGBT people had a 'low visibility' and tended not to seek hdp from the
counal

¥ Counalslack basic information aboutLGBT people in thar areas

¥ Thereisaless developal legidative framework in relation to sexud orientation than for some

other equdities themes and many coundls stated tha they did not prioritise ther effortsin the

same way asthey dofor race or disability

LGBT issues were frequently not induded in key counal plansand strategies

¥ In gened there was limited progress in monitoring the effectiveness or impact of any LGBT
policies

¥ It is recommendead that coundls should make explicit references to sexud orientation and
gende identity in ther statements on equditiesissues

¥ Itisrecommendal tha coundls should have in place guiddines to deal with discrimination or
harassment on groundsof sexud orientation or gender identity

¥ It is recommendal tha the Scottish Executive should identify ways to promote sexud
orientation and gende identity equéity more effectively.

K
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The organisation Stonewall has a webste with links to these and other reports on sexud orientation
and gende identity:
http://www.stonewall.org.uk/beyond_bariers/research

Religion and belief

Thisisan areawhererelatively little research has been conduded. Religionand bdief are clearly
complex areas, closaly assodated with naional identity and ethnicity. Hussain and Miller (2009
condudaed research on Pakistani and English minorities in Scotland and on majority popuktionsin
England and Scotland to explore assod ationsbetween religiousand nationd identities in the context
of multi-culturalism and devolution. Theresearch used surveys and focusgroupsand was funded by
the ESRC and the Nuffield Founddion. It was argued that, rather than making Scotland a more
xenophobc county, devolution had calmed anti-English feeling since Scots had more of a sense of
responsbility of thar own destiny. In addition, whilst experiendng greater harassment, Mudims
attributed this to thefallout of 9/11 rather than to devolution. Scottish Mudims were increasingly
likely to identify themselves as Scottish naiondists.

Clegg and Rosie (2005)were commissioned to undeatake a study for the Scottish Executive on faith
communities and local government in Glasgow. Theresearch investigated how Glasgow City Coundl
and faith communities work togeher, and how different faith communities relate to oneanother. The
findings from the study have been used by the new Inter Faith Liaison Officer to suppot faith
communities in the Glasgow City Coundl area. Seven faith communities were involved in the
research. These were the Christian, Mudim, Jewish, Buddhst, Bahdi, Sikh and Hindu communities.
Findingsinduded thefollowing:

¥ Faith communities undestand the importance of a relationship with local govanment. They
have sKills, capacity, and willingness to contribute to public life in the Glasgow City Counal
area, thoughthisis not always recognised or utilised

¥ Faith communities report a strong peception of insengtivity to ther religious and cultural
needs among Coundl staff at al levels. This appears to arise from lack of knowledge and
training

¥ There is a perception among many faith groupsof a level of 'tokenism' in the way Glasgow
City Counal involves them in conaultation and decision-making

¥ Mog faith communities lack knowledge about Counal services and are frudrated and
confused abouthow to access them. The provision of informationin appropriate languagesis a
paticular concern for some faith groups

¥ Theattacks onthe USA on 11th September 2001 are seen to have marked a turning point from
predominantly racial intolerance and abuse towards more religioudy motivated attacks. People
wearing religiousdress or symbols, are a paticular target

¥ A numbe of faith communities think tha they are actively engaged in inter faith activities.
However, in certain cases, some faith communities express areluctance to engagein inter faith
work. Barriers to inter faith work are seen as a lack of vision, willingness or leadership to
develop stronginter faith relationships

Having provided a brief oveview of research on equdity in Scotland, we now consde the
implicationsof the Equdities Review for data collectionin Scotland.

Data collection implications of The Equalities Review

This section draws on the Review of Equdity Data conduded by Nationd Statistics and published in
2007. The daa review aimed to identify the information needed to fulfil the aspirations of the
Equdities Review (ER) for much closer auditing of the extent to which progress towards equdity was
being achieved for paticular groups The ER accepted the recommendaion of a Measurement
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Steering Group tha a definition of equdity should be based on the @apabilities approachCdevel oped
by Professor Amartya Sen and others, because Gt focuses on what matters to people and recognises
that people have diverse gods in lifeD(ER p126 (see Section 2 for further discussion). This has
paticular implications for the type of equdity daa which will be required in the future. The
capabilities approach defines equdity as equality of Gubdantive freedomsO Subgantive freedons are
described as what individuds are able to do or be in ther lives. Equdity of subgantive freedons
incorporates aspects of equdity of process, outcome or oppatunity.

In linewith the capabilities approach, the ER defines an equd sodety in thefollowing way:

An equd sodety protects and promotes equal, real freedom and subdantive oppotunity to live
in theways people value and would choos, so tha everyonecan flourish.

An equd sodety recognises people® different needs situaions and gods and removes the
barierstha limit wha people can doand be (ER p126)

The ER proposd definition of equdity captures three aspects of equdity of subdantive freedoms:

¥oppotunity: whether everyonereally has the same subgantive freedomto flourish;

¥agency: wha degree of choice and control an indvidud hasin achieving thevalued activity, and

¥ process. whether discriminaion (or some barrier or process) causes or contributes to a particular
inequdity.

The ER asserts tha equdity can be described (and therefore measured) in different ways depending
on the characteristics and context we are concerned with (Burchardt and Vizard, 20073, 2007h
http://archive.cabinetoffice.gov.uk/theequditiesreview/upload/assets/'theequditiesreview/paperlequdi
ty.pdf. Important questionsto address concern the type of equdity which is being congdered and in
relation to which groups Conaeptudisations of equdity based on process, outcome or oppotunity
have drawbacks. Ingead, the ER recommends a capability approach to equdity or equdity of
subgantive freedons because it asserts tha this recognises that each of the above aspects b process,
outcome and oppotunity - are necessary but noneon thar own is sufficient.

The bendfits of the capabilities approach are listed in the ER in thefollowing way:

¥it can incorporate aspects of equality of process (for example the substantive freedom to seek and
receive judice in thelegd system)

¥it can accommodae variation in need (where different inditutiond arrangaments or resources are
needed to achieve the same subgantive freedom).

¥it recognises tha advantages and disadvantages can accumulate over a lifetime throughrecognising
the part ingitutionsand pdicies have to play and focusng on what an individud is able to beor doin
the present.

¥it reduces the problem of factors affecting outcomes by focusng on the freedomindividuds have to
choo rather than differencesin thefind outcome.

Thechdlenges of the approach are summarised thus

¥ as with equdity of oppotunity, it does not resolve the problem of distinguishing between causal
factors.

¥ the degree of acceptance of the capabilities approach among stakeholdes, particularly
representatives of different equdity organisations

¥achieving arobug evidence base for the equdity of subgantive freedoms for use in policy making.

Therecommended meaaur ement framework
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The ER proposs ten steps to achieve greater equality. Step three covers measuring progress towards
equdity through a comprehengve framework of measurement. In terms of purpose, it recommends
tha:

¥ the framework is used by al public bodies, to agree priorities, set targets and evauae progress
towardsequdity;

¥the framework is used by the EHRC, to inform its triennial State of the Nation reportO(ER p109-
110), with the 5 year goal of achieving, among other thingsa shared undestanding of wha we mean

by equdity and a common framework of measurement at naiond, regiond and local levels (ER
123} This hesbeen re-formatted

The ER proposs tha the equdity characteristics in this framework should be gende, ethnicity,
disability, sexud orientation, tranggende, religion/bdief, age and sodo-econonic group. It is also
recommendeal tha Welsh languaye is added as a characteristic when the framework is applied in
Wales. These characteristics share two features:

¥they can betreated as beyondan individud@ control,
¥existing evidence suggests they are a source of inequdity.

Mog equdity characteristics are clearly ®deyondan individud & controlGand the ER argues that others
can betreated this way:

¥ religionbdief: because it would be unreasonable to expect an individud to change ther
religion/bdief to avoid discriminaion

¥sodo-econonic group: because it is determined largdy by family origin so can betreated as beyond
an individud® control

The ER recommendsten capability domains or dimensons developed from domainsin internaional
human rights frameworks combined with the results of public conailtation. These are: Longevity;
Physcal security; Health; Education; Standad of living; Produdive and valued activities, Individud,
family and sodal life; Participation, influence and voice; Identity, expression and self-respect; Legd
security (see Table 4.1).

To achieve the objective of measuring subgantive freedom to achieve valuable outcomes, the ER
proposs tha outcome indicators, process (unequd treatment) indicators and choice and control
indicators will be needed (as appropriate) for individud characteristic/domain cells and across various
combindionsof cellsin the framework.

The ER recommends the use of (eadline indicatorsOsuppoted by subsidiary indicators for each
equdity domain in an equdity scorecard rather than aggregating indicators to produce an overal
equdity index. It argues tha andysis mug also be possible across domains and across characteristics
to identify multiple advantages or disadvantages.

Priorities proposed in theER

The ER identifies a sub-group of the domeins of the measurement framework in which @qudity gaps
are mog likely to cause further inequditiesO(ER p47), and which therefore require prioritisation in
terms of information gahering. These are listed as early years and education (within education
domain), employment (within produdive and valued activities domain), hedlth (health domain) and
crime and crimind judice (parts of the physcal security and legd security domains).

Across the measurement framework, there are a nunmber of aspects which have been highlighted in the
ER as requiring particular attention. These can begroupel as follows:
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¥ Data gaps in paticular combinations of domein and characteristics, focusng primarily on the key
domainslisted in the paragraph above

¥Data onsexud orientation, daafor tranggende status

¥Data coverage (population within counties and across counties);

¥Data qudity;

¥Presentation and accessibility of daa.
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Table 4.1 The measurement framework proposd by the Centre for Andysis of Sodal Excluson
(2006)and endorsed by the Equdities Review (Cabine Office, 2007)

Chaacteristic | Gende Ethnicity | Disability | Age Sexud Tranggende | Religion/
orientation Belief

Capability
domeinsor
dimensons

Longevity

Physcal
security

Health

Education

Standad of
living

Productive
and vaud
activities

Individud,
family and
socdl life

Participation,
influence and
voice

Legd
security

The ER makes recommendaions for filling specific data ggps emerging from a study of persistent
inequdities and proposes which organisations should be respongble in each case (pp 87 - 88). These
proposls are shown bdow with theresponsbilities where suggested shown in brackets:

¥physcal security domain, for data on al equdity characteristics relating to impact and ham caused
by particular crime types, in paticular for victims of hate crime (crimind judice agendes);

¥ health domain: daa on ethnicity, disability and religionbdief in paticular ethnicity relating to
mental hedlth (DH, SE, WAG, Healthcare Commission);

¥education domain, for data on ethnicity, disability and socio-econonic status for 16 to 19 year olds
in education (DfES, SSE, WAG) and data on satisfaction about pre-school provison among ethnic
minority and poorer White children (Local Authorities);

¥ produdive and valued activities domain, for data on ethnicity and disability for 16 to 19 year olds
notin eduction, employment or training (DfES, SE, WAG);

¥legd security domain, for data across equdity characteristics and crimind judice (HO, MoJ);
¥longerity domain, for data on ethnicity as part of civil registration of birthsand desths

TheER draws paticular attention to the @ack of robug data on inequdity within certain groups most
notably sexud orientation and transgendeO(ER p95). Furthermore, there is a paudty of congstent
daa across counties of Gresat Britain (Britain rather than UK was the scope of the ER) and the non-
houshold popuktion. A number of data qudity issues are highlighted as needing resolution. In
paticular, these are (ER pp141- 145}

¥incongstendes in classification across sources,
¥incongstency across time as aresult of changesin classification;
¥frequency of datacollection notfit for the purpose for which it was intended,
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¥dispersed data collection and poorinformation-sharing between organisations

¥the need for more meaningful classification categories;

¥over-use of ingopropriate proxy measures (for example use of county of birth for ethnicity, and free
school meals for socio-economc group);

¥theneed for information on qudity of data alongside the data themselves;

¥theneed for improved respons rates.

The ER also presents arobug case for improvementsin the presentation and accessibility of data.
The structuring of research on equality and human rightsin Scotland

We also reviewed university webgtesin Scotland to explore the spread of work on equality across the
sector. About 35 centres appear to have a broad focus on equdity, althoughmog focus on one strand
andfew areinter-disciplinay. Thereisrelatively little work on human rights, and mog of thisis from
alegd angle with weak linksto other disciplinary aress.

Conclusion

We began this section with an overview of currently available research and statistics in relation to
equdity in Scotland. Whilst considerable information is available in relation to gende, and, to a
lesser extent, race and disability, research evidence in relation to the three ewOstrands (sexual
orientation, age and religion/bdief) is much thinne ontheground Whilst thereis broad agreement in
relation to gende categories, debaes still exist in relation to the categories and definitionsin relation
to mog other areas. This has clear implications for the harmonisation of statistics. Furthermore,
whereas mog people have no problem in ticking boxes on surveys enquiring about thar gende,
questions about sexud orientation or religion/bdief are likely to elicit a wider range of responss
since these tend to beregarded as private matters. It has been suggested that once people have a better
undestanding of the need for discriminaion monitoring they will be more willing to comply with
requests for information in these areas, butthis view has yet to betested.

The Equdities Review has proposd a new definition of equdity based on the capabilities approach,
which has significant implications for data collection and andysis. There is a need for greater
conaeptud clarity around some aspects of this approach, for example, in relation to wha count as
autononpusdecison making. At a more practical level, thereview of equdity daa has highlighted
the need for more comparable data across GB, harmonisation of categories, improved qudity of daa
gaheing in some areas and trangparency about data shortcomings In addition, there are some
equdity strandswhere daa are severely limited at the moment (for example, in relation to sexud
orientation). This is partly to do with definitiond problems, but also concerns people® reticence to
disclos information. Clearly, some of the issues facing Scotland in developing its future daa
gatheing strategy relate to compliance with GB legidation in addition to the equality legidation
passed by the Scottish Parliament. In some areas, for example eduction, it is unlikely that
comparable daawill be obtainable because of thedistinctiveness of the Scottish education system.

In addition, we investigaed the naure and location of research centres in Scotland dealing with
equdity and human rights. It was evident tha mog centres were concerned with a particular strand
and that human rights and equdity were regarded as discrete issues. Inter-disciplinary work was rare
and centres for the study of human rights tended to have alegd focus
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SECTION 5. KEY STAKEHOLDERSOPERSPECTIVES ON EQUALITY AND HUMAN
RIGHTS

Introduction

The research team undetook interviews with individuds from the public, private and voluntary
sectors in Scotland in order to obtain their views on policy and practice priorities within the field of
equdity and human rights, the type of research which might be ussful to undetake in Scotland and
the need for a Scottish Centre for Research on Equdity and Human Rights. The results of these
interviews are summarised bdow, organised by sector, and an overview of common issues and key
differences across all sectors is also provided. Further deails of the interviews are provided in
Working Paper 5. This section condudes with an account of other conaultation and disseminaion
activities carried out during the course of thefeasibility study.

Scottish gove nance context

The emphasis throughoutthese interviews was on €liciting views from a Scottish perspective, where
there are specific issues facing organisations involved in implementing and managing equality and
human rights policy. Scotland has a devolved governance structure and the Scotland Act places a
specific requirement on M SPs and the Scottish Executive to ensure ther actionsrespect human rights.
At the same time, Scotland is govaned through a mixture of @eservedOand @evolvedOpowers.
Reserved issues are decided in Westminger and the devolved ones by the Scottish Parliament. One of
themog important implicationsof combining equality and human rights within EHRC is that its remit
will encompass both reserved (for example employment) and devolved (for example education)
matters. In addition to the Scottish Equdity and Human Rights Commissione, a Char of the Scottish
Commission for Human Rights (SCHR) has been appointed. The SCHR will focus on devolved
matters, and conaultation with the EHRC is required unde the Equdity Act 2006

Voluntary sector interviews

Twelve phoneinterviews were conduded with representatives from the Scottish voluntary sector,
induding organisations opeating on behdf of the main® equdity strands identified in the 2006
Equdity Act. The views of the following voluntary bodies were dlicited: Scottish Counal of
Voluntary Organisations Scottish Low Pay Unit, Glasgow Housing Assodation, Barnardos Scotland,
Scottish Counal of Jewish Communities, Scottish Interfaith Counal, Help the Aged, LGBT Youth
Scotland, Equdity Network, Capability Scotland, Scottish Disability Equdity Forum, and Nil By
Mouth.

Recent Policy Developrrents: maingreaming and equality duties

Respondents on the whole welcomed recent policy developments, in particular the trend towards
maingreaming and postive equdity duties, as well as the inareasingly explicit policy emphasis on
human rights. Maingreaming was undestood to mean tha @qudity should betaken for granted in all
aspects of workO The concept was a familiar oneto almog al of the interview informants, althoudh
there was less awareness in the children® charity since its remit does not directly concern the main
equdity strands

Responses suggest tha in the voluntary sector maingreaming is a widdy suppoted prindple, which
captures the complexity and breadth of equdity issues. As oneinformant put it, @ffectiveness needs a
holistic approach® Maingreaming was also praised for its capacity to raise awareness of equality
issues like sexud orientation or agetha have hitherto received rather less suppot, and to embed these
issues in policy-making arenas. It has also created the oppotunity to develop further legidation for

’ The ‘gender’ perspective was elicited through interviews with the Equal Opportunities Commission.
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specific groups However, a numbe of problems were identified in relation to the issue of
maingdreaming. It is highly complex to implement, largdy because it relies on securing a significant
culture change In order to avoid the danger of equality becoming @obody&busnessd) maingreaming
requires training, monitoring and leadership, suggesting a continued role for equdity specialists.
Moreover, the larger the organisation and more complex its govenance structure, the greater are
difficulties of implementing equdity strategies. In summary, all respondents suppoted the prindple
of maingreaming, but felt tha its implementation requires adequae resources, leadership and
accountbility.

The Equality and Human Rights Commission

Almog all of the organisations had some contact with one or more of the preceding Commissions.
This took the form of joint research, tribund referrals, providing training and information on best
practice, and more recently joint meetingsin preparation for the creation of the EHRC. The closest
involvement was reported by the SCV O and those organisationswhos remit specifically concernsthe
equdity strand served by one of the three commissions By contrast, two voluntary sector
organisationsreported virtudly no contact with the Commissions

Mog responcents saw the creation of the EHRC as a natural development to reflect the widening of
the equdity agenda Some saw it as a very positive move to create a statutory body to ensure
compliance with legisation and regulation across al six main equdity strands One respondent
commented: (@ an oppotunity to see equdity in a holistic way. People have multiple identities and
the forms or groundsof discrimination can be hard to disentangle.OOn a more practical level, many
felt that it would be ssimpler to deal with onerather than severa equdity bodies. For example, the
Scottish Low Pay Unit referred clients to the Citizen® Advice Bureau if ther case was not covered by
one of the existing Commissions, and thoughttha the EHRC would be a more appropriate referral
point.

Despite overall suppot for the creation of the EHRC, a number of specific concerns were expressed.
Many felt there was alack of clarity aboutprocedure during thetrangtiond phase from three separate
commissionsto a single statutory body. Furthermore, it was feared tha hierarchies might emergein
the treatment of different strands Some expressed concern tha the newer strandsmight fare less well
because they lacked the same body of knowledge and experience, campagning tradition or
infrastructure as gende, race and disability. Conversely, others felt tha ground aready covered in
relation to the @IderOstrands could be log as specific issues become diluted in a single equdity
approach. For example, representatives of disability charities expressed conaern tha this strand may
be pushed off theagendaas it reaches the end of its period of being a @ashionable equdity issued

As noted above the EHRC dedls with both human rights and equdity matters and some respondents
felt tha covering both fields would be very chdlenging in terms if the knowledge base required. It
was felt tha the EHRC mug engagein a sudained and effective awareness-raising campagn, not only
to publicise its activities but also to counter the Maily Mail effectO- the stigma with which humen
rights have come to be assodated. As oneinformant put it, @eople need to know how humen rights
affects them, tha it@ notjug al aboutimmigrants and asylum seekersO Secondly, there is currently a
lack of expertise on the groundin relation to human rights. Local and regiond ddivery by the EHRC
will beingfective unlessthis situdionis remedied.

Findly, several people questioned whether the resources of the EHRC would be adequae to meet its
broad remit. It was observed tha in order to opeaate effectively and on the basis of sound evidence,
this new body requires a solid infrastructure. In the Scottish context this would mean building
capecity in thevoluntary sector, for example, setting up and funding advice and information services
rather than relying solely on existing Citizens Advice Bureaux to suppot thework of asingle equdity
body.
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The Equalities Review

Respondents were asked to comment on the utility of the Equdities Review and to discuss any
contributon made by ther organisation. Many of the organisations represented by the interviewees
were directly involved in the consultation process associated with The Equdities Review. These
indudethe disability and faith-based charities, LGBT Y outh, Help the Aged (thoughnot its Scottish
wing), the Low Pay Unit and the SCVO. Othe bodies were represented by the Voluntary Sector
Equdities and Human Rights Codition, which was also involved in conaultation with The Equdities
Review Pand. RespondantsOcomments thussuggest that consderable effort was made to incorporate
the views and perspectives of Scotland. Throughthis process a range of issues relating to Scotland
were raised, induding LGBT young people@ experiences in Scottish schools, devolution, daa
collection, information and advice infrastructure, and community development. However, Nil By
Mouth, an organisation concerned with theissue of sectarianism, was notinvolved in the conailtation.
However, the Equdities Review does point to the need for better information about sectarianism and
howit is dedlt with in the courts.

Mog respondents had a reasonably positive view of thefind report, with comments like Gt seems to
be heading in the right directionQ Gt seems sensible®) @& much improved on the interim repont( or
M@ too early to sayO Others expressed a nurber of specific reservations LGBT Youth was directly
involved in meetings with The Equdities Review Pand. Neverthdess, the respondent from this
organisation felt that the report did not reflect this involvement, and failed to adequaely address the
Scottish context. Similarly, the main companion report on LGBT issues was criticised as being too
anglocentric and inadequae in its treatment of hae crimes. It was suggested tha good qudity
Scottish-based research like &irst Outd(200203) and Scottish Sodal Attitudes Survey (2006)should
have been mentional. In relation to disability, the report was seen to add very little except for
highlighting theissue of disability and povety. The capability approach tha informed the Review was
seen as a means of providing the rationde for a more empowering and proactive policy strategy.
However, severa respondents felt that omitting social class as a strand in its own right was a serious
flav: Ghere are some inequdities and breaches of humen rights tha are directly a result of class
inequdities and have nothing to do with any of the other strandsO

Initial responges from older people® charities suggest broad suppot for the Review. However it was
felt that thesituaion in Scotland is distinctive because of a nunber of legd, demographic, geographic
and political differences. Consquently, there is consderable suppot for a Scotland-based Older
Person® Commissiona as exists in Wales. Other issues tha were felt to be underepresented in the
Report indude thoe affecting women: their bariers to employment, domestic violence, and gende
inequdity in the crimind justice system. Onerespondant gave the following example: @ecent research
shows that women (as perpetrators of crime) are treated more harshly when cases go to court. They®e
far more likely to be sent to prison, and when in prison face a quite different set of issues from men.
For example, mothersOseparation from children and attitudes assodated with mothers and crime.
They@e a'so far more proneto self-ham.O

Several respondents liked theideaintroduceed in the report of a naiond framework for measuring and
monitoring equdity through a ten point GeorecardOsystem. This was praised for beng speific,
holistic and for capturing the importance of issues like @isapprovd® However, respondents aso
expressed conaernsabouthow it could actudly be implemented, and what data sources would be used
to measure it, since Gts potential usefulness standsor fals on how it@ measured® Severa people felt
tha thefind report was an improvement on the interim version, in particular by having aless overtly
econonic agenda

A find criticism of the report concerns the methodsof daa collection used to compile the evidence.
Specifically, census and other survey data were criticised for usng problematic categories of colour
and ethnicity (some of which will be amended in the 2011 census). For example, Qvhite as an
amalgam category misses thediversity and complexity of ethnic make-upin BritainO
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Human Rights andthe Sottish Commission for Human Rights

Respondents were asked to comment on the implicationsof combining equdity and human rightsin
the same commission. They were also asked thar views on the creation of a separate Scottish
Commission for Human Rights. Although many people expressed doubs abou the creation of a
separate HR commission, al tho interviewed strongly welcomed the new emphasis on human rights
in the equdity agenda One person commented: (etting the equdity strategy in the context of a
humen rights framework isthe single most important thing to come fromit [the EHRC] O

This development was seen to be a positive step forward because human rights are at the core of al

equdity issues. Oneinformant commented on the value of a strategy based on the Human Rights Act
Mecause it treats all equdity issues equdlyO Incorporating humen rights bringsa broader perspective
to the equdity agendaand also provides a framework to resolve conflicts between competing groups
(for example the tenson beween religion and gay rights in relation to adopton). It also has the
potential to fill in ggps left in the equdity legisation. Furthermore, this step was praised because it
widens the equdity agenda sufficiently to allow children@ rights to be induded. Gluman rightsOis
also amore accessible conagpt for youngpeople and resonaes well with some recent work to develop
an LGBT Y outh Charter of Rights.

A potential problem identified with this development is tha human rights are underpinned by a
tribund system which places too much responsbility on the individud to secure ther rights for
themselves. This runs counter to the trend in recent equdity policy creating more inditutiond
responsbilities to promote equdity. Moreover, in the devolved Scottish context careful attention will
be needed to bdance devolved and reserved powers. In paticular, several respondents expressed
confuson about the role of the Scottish HR Char and expressed doubs about the decision not to
smply have oneoverall organisation in Scotland. In particular, some feared that Scotland could beleft
in aweaker postion dueto confuson over remits and responsbilities.

Conparing theequality strands policy, practice and future need

Respondents were asked to comment on the relative attention currently given to the six main equdity
strands(as identified in the Equdity Act 2006)in relation to legidation, statutory suppot and general
public awareness.

Race: Mog agreed that gende and race were the equdity areas tha had the mog robug and long
standing policy suppot, and tha this was largdy matched by public awareness of these issues. Each
has had anti-discrimination legidation and statutory bodies in place for around 30 years. There are
comparatively good levels of awareness about this issue and people are quite clear about thar
responsbilities. Tensons continueto arise, however, in relation to asylum seekers and new lines of
discrimination drawn in relation to particular groups (for example migrant workers).

Gender. People are less well aware of the gendea equdity duty which is the most recent to come into
force. Likerace, this strandisrelatively well developed Blargdy because of susained lobbying by the
women®@ movement. Specific issues tha remain in need of further protection indude transgender
rights, domestic violence (induding same sex domestic abuse and violence towards men) and women
in thecrimind judice system.

Disability: This was felt to be the strand tha mog clossly matched gendea and race in attracting
legidative suppot, even thoughdevelopments in this area are more recent. However, the respondent
from the Housng Assodation felt tha consderably more ground needed to be covered before
disability was adequéaely suppoted. The mog significant recent development for this strand was the
Disability Equdity Duty, althoughit is too soonto assess its effects. As with race and gende, the
legidation was felt to be far ahead of implementation and attitude changes. As one informant
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commented, legidation serves not only as a judicial ingrument but also (as an important role in
creating ageneral conensuson what we aspire to as a sodetyO

Age: 1t was ob®rved tha althoughagengis an issuetha affects everyone age-related inequdities are
compounde by entrenched attitudes. People tend to accept wha hgppensto them as they get older as
an inevitable fact of ageing; few see ther age as potential grounds for discriminaion. Age
discrimination in employment is oneof the few instruments of law that exists for this groupand it is
largdy unenforceable. Other agerelated legislation exists to protect vulnerable adults. There are no
statutory protectionsin place to prevent the widespread and increasing inadents of abuse of elderly
people living in residential care homes. There is inaufficient undestanding tha private sector
organisationstake on equdity and human rights responsbilities when they run care homes because
they are performing apublic fundion.

Sexual orientation: Among the problems assodiated with sexud orientation as an equdity strand is
that this groupisinvisible unless individuds declare themselves, but they are often unwillingto do so
because of the stigma this may attract. This group potentially faces the greatest difficulty in attracting
popukr suppot because theissueis seen by some as a matter of choice. LGBT groupsand individuds
may bedirectly discriminated agang by people who align themselves with another equdity strand, in
paticular members of paticular faith groups People in same sex relationships cannotget married B
the legidation on civil patnerships ddiberately removed the term marriage as the only way of
avoiding a Hous of Lords veto. As a result, while legd parity is created, a cultural distinction is
drawn and thusa new form of discriminaion created through legidation. Legidative protection for
this groupis also lacking in thearea of hate crimes and male rape

Religion and belief: This is a strand with complex linksto race, paticular in relation to Judasm and
Sikhism. Gaining public suppot for equdity in this area has become especially problematic recently
because of misunderstanding and fear in relation to fundamental 1slam and terrorism. There has been
some recent progress by Strathdyde Police in implementing Section 74 (Religious Aggravated
Crime). The Scottish Executive has recently mounid a campagn to raise awareness about
sectarianism, athough this tends to get submerged unde the rather bland message of Qespecting
diversityO Targeted campagnsare needed to focus on specific issues. Current diversity training used
in maingreaming strategies makes no mention of sectarianism. The mog pressing need for this group
isto develop better undestanding of how sectarianism is embedded and naturalised through sectarian
language, which is Ghe first visible part of the chain of prejudiced The Scottish Executive should
conallt directly with expert members of faith (or other minority) groupswhen creating educationd
GoolkitsOin order to avoid misrepresentation and inaccuracies.

Children: Although not one of the six main equdity strands the question of children® rights
potentially intersects with each of the other strands Unde existing policy ingruments the protection
of children@ rights is limited and indirect. The Children Act, however, provides a good legidative
framework. There is currently a draft Children® Services Conaultation Bill, but this is felt to be
unhepful and opajue One of the main problems with it is a recurrent issue in children@® rights
legidation: the emphasis tends to be not on protection and rights but on control. There is nothing
comparable to the UN Convention that enshrines children rights. Legislation talks about protecting
children and young people but tha is a very different issue from protecting ther rights. The
incorporation of HR into the Equdity Strategy thus opens up the possibility of induding children®
rights and thusmoving beyondtherestrictive control modd.

It is clear tha some strands of equdity have a less robug framework of legidative and attitudind
suppot. However, oneinformant commented that it is aso important to attend to overlapping issues -
for some the intersection of multiple identities creates significant dilemmas and areas of need.
Moreover, there is a need for a more holistic approach to equdity and human rights, given the
tendency towards Gingle issuefatigued
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Equal Opportunities Policy

Respondants were asked to comment on their organisation® equd oppotunities policy, and on their
perceptions of current practice in the public and private sectors. Mogs respondents were highly
reflexive aboutthis issue and quite critical of their own practice. Many felt tha they were paticularly
attentive to the needs of ther main client base but less aware of the needs of others. Severa of the
organisations were too small (comprising one or two staff members) to require a written policy or
standardised procedure. The larger organisations all had a written policy, monitoring systems, and
staff training procedures. In some cases these matters are administered by a human resources division
or an Equd Oppatunities specialist. Among the mog highly developed equdity systems was tha of
the Glasgow Housng Association. This large organisation has an Equdity Action Plan and a wide
rangeof strategies and policies, which are congantly unde review. Staff members are regularly given
training in these. Like mog of the voluntary organisations represented here, the GHAG Equdity
Policy has been compiled from variousexisting policy strategies and attempts to promote a culture of
maingreaming. Unlike mog of the organisations the GHAG policy indudes a definition of Equdity
and Diversity, andit has alegd team tha monitors human rights policy developments.

When asked to compare practice across sectors, mos respondents felt tha the public sector probably
has better practice than the private sector, athough not al felt tha the voluntary sector was
necessarily far ahead of the rest. Neverthdess, the SCVO has done a great deal to develop best
practice modds over the last few years, pushing the maindreaming agenda One particular chdlenge
in the public sector was the rapid implementation of various equdity duties. The requirements on
public authorities to develop separate equdity duties are extensve and yet it is anticipated tha a
single Equdity Duty will bedeveloped by 20100r 2011.1t isfelt that because of thefocuson separate
strategies, the public sector is not currently doing enoughto anticipate its arrival. In the private sector
there was seen to be a big distindion between large and small companies. SMEs are thoughtto
opeaate theworst practice, and yet they are accourt for the bulk of this sector in Scotland, and employ
large numbers of minority ethnic workers. Conveasely, the private sector can also be pioneers in this
field if there are sufficient (economic) incentives, like recognising the value of the pink pound.When
companies chose to address a specific form of inequdity they can often produe more effective results
than in the other sectors because they have beter resources at thar disposal. However, in orde to
promote better practice in this sector a different strategy may be required. Rather than relying solely
on mandaory measures, the econonic bendfits of equdity policies need to be made clear: Ghey will
doit if they think it a matter of corporate responsbility or in the spirit of competitivenessO

Smtlandand Devolved Governance
Respondents were asked to comment on the implicationsof devolution for ther work on equdity and
human rights. Many respondents agreed tha cross-sectoral work in developing the equdity agendain
Scotland is made easier because of the comparative accessibility of politicians and civil servants.
There is some scepticism aboutthereliance on focusgroupsto guide policy withoutadequate scrutiny
of how these are composed and run.

In many ways the Scottish Parliament provides a better environment to suppot the equdity agenda

The Scotland Act is clear aboutthe undelying prindples and the absence of a House of Lords means
that legidation relating to particular equality strands such as sexud orientationhave a smoother

passage into statute. However, as noted above a problem lies in the tengon between reserved and

devolved powers, whereby devolved issues tend to be govened by reserved powers. For example,

Scotland has some of the mos progressive homelessness legidation in Europe but this is often

impeded by reserved English issues. Moreover, certain areas of equality legidation like sexud

orientation tend to be governed by party political condderations The definition of (ublic authority®
used in legidationin theddivery of servicesis consdered too narrow to adequaely protect the human

rights of al eldely people in residentia care. Overal however, respondents felt tha the devolved

goveanance context in Scotland has facilitated rather than hindered the equdity agenda
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Research Gaps
Mog informants agreed thereis a pressing need for more research in anumber of aress:

¥ Thereisaneed for more quditative, experiential research investigating attitudes and forms
of discriminaion D particularly in neglected or less well-developed areas (LGBT, traveller
communities, ageing, sectarianism)

¥ Greater conaultation with communities is required to generate reliable information in
awareness-raising and Gnyth-budingCstrategies (for example, to disentangle religion and
race)

Thereisaso anead for:

¥ seconday andysis of existing data (e.g. ethnic monitoring data collected annudly by local
authorities which currently sits unused)

¥ research on attitudes and the causes of discriminaion across the different strandsin order
to develop a @ommon discourse of equdityO

¥ research among school age informants (currently neglected in LGBT quditative research)

¥ investigation of cross-cutting issues (either tensons between strandsor complex forms of
discrimination)

¥ a central &nowledgehubQlaabase for al current data and research evidence on equadities
issues

Public sector interviews

Twelve interviews were conduded with public sector bodies representing a range of perspectives on
equdity and human rights. Some were directly involved in recent policy developments in this area,
with responsbility for thar implementation in the Scottish context, while others represent very large
public authorties (like the NHS). Individuds from the following organisations were interviewed:
EHRC, EOC, DRC, CRE, Scottish Parliament Corporate Body (SPCB), Equdity Forward
(representing further and highe education), the Convention of Scottish Local Authorities (COSLA),
and the Scottish Executive Human Rights Unit. Interviews with the following organisationswere aso
conduced, Strathdyde Police®, CBI Scotland, the Scottish branch of the TUC and NHS Scotland.

Recent Policy Developrrents: maingreaming and equality duties

There is widespread recognition that mainstreaming is an important aspect of the policy agendain
Scotland. Mog of the organisations represented have been involved more or less directly in the
formulation and implementation of the equdity duties and thus a more proactive, @uilture change®
policy approach to equdity in line with the prindple of maingreaming. Moreover, mog informants
were suppotive of a more unified cross-strand approach to equdity. However, there are some fears
about losng ground in paticular in the area of race, gende and disability. The representative of
Equdity Forward observed tha the issue of equdity training is particularly problematic. It is
unregulated and despite considerable variation in qudity, mos people are reluctant to express
criticism for fear of appearing @on-PCOIn particular, much equdity training tendsto alienae men.

The Equality and Human Rights Commission

Human rights had not been prominent in the work of the EOC, which focused on the duties arising
from the Sex Discrimingion Act. Work with female prisonas, for example, was based on
discrimination rather than human rights. The creation of the EHRC would therefore bring a wider
focusto its work, allowing human rightsissues to be consdered. This was a welcome devel opment.

% The interviewee from Strathclyde Police stressed that all the views expressed were their own, rather than those of the Police Force.
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The respondent from the DRC observed tha the EHRC offered a valuable means of attending to
intersectiond issues tha involved more than onestrand, althoughit would require appropriate powers
of enforcement in order to ensure tha equdity was embeddel in the policy and practices of
organisations At the same time, he commented tha it was important that single strand issues, like
access for disabled people, was not overlooked.

Interviewees from the equdity commissions were quite critical of local authoritiesOddivery of
equdity, althoughit was recognised tha communication with COSLA and with local authorties had
not been good. Within the Further and Highe Educion sectors, where there was a problem of
@qudity fatigued The EHRC would need to promote its direct relevance to individuds in this sector.
Moreover, it would need to allay fears tha ground will be log in areas like disability and race

equdity.

A numbe of policy and organisationd priority areas were identified by the EHRC® Transtion
Programme Manager for Scotland. These indudefocussed work on the specific equdity issues facing
rural areas; the human rights issues surroundng immigration from EU accession states; and work on
the paterns of poverty peculiar to Scotland. Tackling sectarianism would also be a priority issue, as
well as the more general andysis of complex issues that involve both human rights and equdity, and
involve matters tha are reserved and devolved. The EHRC incorporates a human rights framework,
which is needed to @nsure people are not only treated fairly, but are also treated wellO The EHRC has
also cultivated valuable links with internaiond human rights ingitutions like the UN Office for
Human Rights.

The Equalities Review

Respondents expressed a number of reservations about The Equdities Review. Several people were
conarned tha the evidence base for Scotland was inadequée, with too little trestment of Scottish
issues. Moreover, one informant feared tha the Review appesrs to suggest a iierarchy of
oppressions) whereby the issues of certain groups (or strands of equdity) could be treated more
serioudy than others. It was suggested that the capability approach was cho®n as the conceptual
framework for the Review as a useful means of moving the policy debate away from sterile and
unhépful arguments aboutequdity of oppatunity versusequdity of outcome. However, its emphasis
on individud freedoms and choices carries with it a dange of ignoring the important structural,
material and inditutiond bariers (induding povertty), tha produeinequdity and sodal excluson.

Human Rights andthe Sottish Commission for Human Rights

Human rights actionsin Scotland have tended to involve prisones, althoughtheissue now lies a the
heart of al policy making, since al legidation mug be assessed with regard to its implications for
human rights.

The human rights agendahas been largdy neglected in relation to tertiary education in Scotland. A

numbe of controversial humen rights issues require further investigaion. These indude studentsO
clams (thoughtto be groundkess) tha plagiarism checks breach ther human rights and the place of

human rights versus public protection in relation to enrolment procedures (for example, registered sex

offende's applying to paticipae in phoography courses). Some of the issues tha arise in this area

stem from misundestandingsaboutthe meaning of human rights.

Several respondents feared tha complications could arise as a result of having two Commissions
opeaating in Scotland. As oneinformant observed, it would be better to have oneorganisation tha had
afull remit to engagein devolved matters.

The COSLA informant explained tha human rights had not been a prominent issue for loca
govenment, since it tended to concern arenas tha impact uponthe relationship between the citizen
and state. Notable examples are asylum and crimind jugice b areas where human rights cases have
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reached media attention. Guidance for local authorities on human rights legidation will beissued in
the future, athough COSLA would prefer to see human rights as pat of the equdity agenda This
viewpoint echoes tha of the DRC representative, who felt tha undestanding the complex interaction
of equdity and human rights was essential, rather than treating them as separate issues. Having a
separate Scottish Commission for Human Rights suggested a particular focus on Scottish issues. This
implies a need for more research on human rights issues in the Scottish context.

Conparing the Equality Strands policy, practice andfuture need

Scotland has a tradition of comparatively good inter-strand coopeation, in paticular unde the
auspices of the Equdities Coordinating Group. Neverthdess, it is recognised tha the strands of
gende, race (and more recently disability) have made more progress in terms of legidation than the
MewerCGstrands This progress has been reinforced by theimplementation of public sector duties in the
fields of race, disability and gende. However, the Scottish Parliament has tended to adopt a much
more overarching view of equdity in produang legidation. Furthermore, the Scotland Act has a
broader definition of equdity than tha used in Westminger, allowing it to encompass additiond
issuesin relationto political opinion and religiousbdief.

Implementing Equdity and Human Rights Policy

Awareness and undestanding of human rights issues is more developdd in the public sector than in
other sectors. This is because only states B and their appaatuses (public sector bodies) B can breach
human rights. Human rights are thusdesignal to mediate the relationship between the citizen and the
state. Other sectors are only implicated in human rights issues when they are performing pulic sector
fundionsand thusacting on behdf of the state. Privately runresidential care homes (for the elderly
or the vulnerable) provide a clear example of this scenario. The activities of such ingitutionswarrant
close scrutiny.

It is generally agreed tha despite recent developments with maingreaming and equdity duties, the
public sector could make improvements, particularly in implementation. Progress has been hampered
by the excess of paperwork these duties require; they are too bureaucratic Bas oneperson expressed it
Gn the public sector it is recognised that there is a need to achieve change rather than achieve
papaworkd The police are cited as modds of best practice in the public sector. In the voluntary
sector, some organisationscan be identified as Grand leadersQ whereas the practice of some churches
of excluding LGBT people from employment may be regarded as exemplifying worst practice. Inthe
private sector, SMES have a poa record of compliance with equdity and human rights legidation,
althoughthis is often because of ignorance rather than a conscious policy of discriminaion. It was
obsrved tha in order to reach these organisations the busness case for equdity had to be made.
However, the private sector could also provide Ghining examples of best practice for example some
large banks had @old standardGequadity policies and practices.

Research Gaps
Informants suggested tha research was needed in thefollowing areas:

¥ Theopeaation andinteraction of human rights legidation and equdity

¥ Research tha focuses on Scottish equdity and human rightsissues

¥ A centralised resource of thinking, statistics and research on equdity and human rights
(induding arole for maintaining links across arangeof stakeholders)

¥ Research with practical applications like how to promote equdity more effectively and the
impact of existing policy techniques like benchmarking

¥ Explorative research into specific strandsto unoover knowledgegaps

Private sector interviews
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Nine informants from the Scottish private sector were interviewed, induding companies from the
retail (supeamarket and motor trade), agriculture, trangort, and manufacturing sectors. Five of the
companies opaate in Scotland, the other two are internaiond busnesses, onewith a head office in
East Scotland, the other in London.Twelve other companies were approached (representing housng,
finance, tounsm and defence) butwere notwillingto participate in theresearch.

There was generally quite low engagement with the Equdity Act (2006)or the HRA (1998) probably
because businesses bdieved they did not need to comply with either Act. There was quite a strong
message from some companies tha they would do the minimum required to avoid legd action,
because to do more would impact adversely onther profit margins

Recent Policy Developrrents: maingreaming, equality duties and the Equality and Human Rights
Commission

It is undear how well the private sector undestood the conagpt of maindreaming, however the
creation of a single commission was seen as an advantage to busnesses. The EHRC was expected to
offer comprehensve guidance on all equdity issues by mog interviewees as it would alow them to
reduce the numbe of consultationsthey do, to ensure they comply with relevant legidation. There
was little recognition tha a single commisson might hdp improve equdity and reduce
discrimination, only that it would make their jobseasier in keeping up with legidation.

There was approvd for the way the human rights agendahas impacted on some aspects of busness,
for example theright to work free of abuse intimidaion. But four companies related human rights to
hedlth and safety issues, remarking tha they had gonetoo far and interfered with common sense and
produdivity. The issue seemed to be about the dispropottionae amount of energy focussed on
protecting therights of a minority of employees, and so the HRA (1998)is clearly interpreted here as
relating only to minority groupsrather than a modd of freedomfor all. One respondent commented
that thar work to establish equdity and non-discrimination was based on avoiding legd action rather
than dueto ameaningful shift in attitudetowardsequdity for all.

Mog companies used other organisationsto hep them keep informed rather than employ someonein-
house to monitor legidative developments and their related duties, for example SEDEX (Supgier of
Ethical Data Exchange the Royd Bank of Scotland Employment Advice Lineor the CIPD (Chartered
Ingitute of Personnd and Devel opment).

Human Rights andthe Sottish Commission for Human Rights

There was some indication tha the distinction between human rights and equdity was not well
engaged with by the respondents with the notable exception of onetrangport provider and the trade
union.

Mog responcents saw no value in having a Scottish Commission for Human Rights or a Scottish
Equdity and Human Rights Commissiona. There was little undestanding among the respondents
aboutwhat the Scottish EHRC would do, or howit could benefit their organisations

Although some companies applauded the rise in awareness of equdity and human rights, three
companies were conaerned tha legidlation was going too far, and that this reflected our sodety which
had in ther opinion, become obsessed with political correctness. These companies argued tha the
success of thar busness was based on profit, and some equd oppotunities exercises (promotion and
training) were a waste of time and funds This prindple was allied to issues aroundhedth and safety
which were consdered by interviewees to chadlenge common sense and divert attention from getting
the job done One company said that an individual @ identity (i.e. where it coinddes with one of the
equdity strandg should always be seconday to their professiond identity while at work.
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Conparing theequality strands policy, practice and future need

Each organisation demondrated a goodundestanding of ther duties to offer equdity on the grourds
of race, gende and disability. With respect to disability, there was evidence from mogs companies that
they used some postive action, for example guaanteeing an interview to disabled candidates who met
the minimum requirements. One company reported tha they had not had a disabled applicant, and so
had never had to look at a specific policy in this area, butaso argued tha the majority of pogsin that
organisation required physcal and manud labour. It is undear whether the company@® advertising
culture restricted disabled applicants, or whether disabled people were not congdering this source of
employment.

There was some confuson about the idea of religion or sexud orientation and about the ethics of
finding this information out about an employee or cusomer. As no postive respons could be
assodated with this knowledge it was generaly felt that this knowledgeshould not be required, to do
so would bean invasion of privacy.

Only three of the nine companies interviewed reported tha staff were given training on equd
oppotunities. All three companies had staff who dealt directly with the public. A fourth company that
deslt with the pubiic reported that they didn@offer the training. One of the companies that did offer
training only targeted staff tha had direct dealings with the consumer. One of the interviewees
representing the manufacturing sector reported tha they would not want to offer equdity training
because it would encourage discontent and complaints from staff members onae they were aware that
ther rights were not uphdd by working practices. Another two companies tha reported tha equal
oppotunities training was not offered, claimed tha there was no need, that they met best practice
standadsalready.

Smtlandand Devolved Governance

Onerespondent in particular from the agricultural sector personédly disagreed with devolution and so
reported tha his company had a British identity, but felt that this did not impact on the way busness
was run. Althoughtrangport is a devolved issue both of the companies from the trangport sector did
not think tha devolution had any impact on their busness. One company has aways and continues to
opeaate only in Scotland and so sees no tension beween Westminger and Holyrood. The second
company works with trangport neworksin therest of the UK to offer a unified standad of service and
feels tha this overcomes any potential tenson.

Activities for a Sattish Centre for Research on Equality and Human Rights

Mog companies did not easily engage with the idea of a Scottish research centre, as they thoughtthe
geographical focus (of Scotland) would reduce its value Most companies expressed an interest in
beingonamailing list, or receiving e-mail bulletins aboutdevel opments within the centre.

Conclusion: common themes

The informants reflected a diverse range of perspectives on equdity and human rights issues. For
some, pursuing developmentsin these areas is the very subgance of thar work, while for others these
are vagudy undestood issues tha represent an externdly imposed problem to be dealt with. Despite
these contrasting perspectives, a number of common themes emerged from the interviews. These are
summarised unde the main topic headings

Recent Policy Developrrents: maingreaming and equality duties
¥ Maindreaming is widdy suppoted for contrasting reasons It appeals to the voluntary and
policy sectors on mora and practical groundsb seen as the best means to achieve culture
change It appeals to the private sector because a single approach to equdity is perceived as
smpler than a multi-strand pdicy.
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The Equality and Human Rights Commission

¥

There is widespread suppot for the EHRC. The private sector and voluntary sector seeit asa
@ne stop shopOThe policy and voluntary sectors see it as a means of addressing complex,
cross-strand issues, introduang a human rights framework to policy, and providing suppot for
thenewer, more neglected strandsof equdity

Representatives of the @IderGstrandsfear theissues they represent will be diluted

Many people are conaerned tha the EHRC should receive adequée resource to build a solid
infrastructure and to ensure a smooth trangtiond phase

The EHRC needsto engagein a high visibility publicity campagn, explaining the relevance of
policy, promoting its activities, and dispdling myths abouthuman rights

The Equalities Review

¥
¥

¥

¥

Thereis greater awareness of the Review in the public and voluntary sectors

The emphasis within the Review on maindreaming and the ten-point scorecard are seen as
postive features.

Thedoament is seen astoo anglocentric, with too little use of Scottish daa, toolittle attention
to povety andlittle mention of sectarianism

The Review bases its conoeptudisation of equdity on the capability approach. This attracts
praise and criticism. For some this provides a welcome focus on empowering individuds,
while for others this creates the oppotunity to overlook the importance of structural factorsin
creating disadvantage

Human Rights andthe Sottish Commission for Human Rights

¥
¥

¥

There is much misundestanding and confuson in relation to human rights

There is a dange tha human rights is too closely assodated with an individudistic litigation
culture

Mog voluntary sector and policy sector informants welcome its induson in the equdity
policy agendabsome see it as cruaaly important

There are questionsabout how two separate commissions (EHRC and SCHR) will opeate in
Scotland

There is need for more research into the complex interaction of equdity and human rights
issues

There was hesitation aroundhuman rights from the private sector, three companies argued tha
it potentially interfered with profit margins and reflected a sodety tha was too politicaly
correct

Corrpan ng the Equality Srands policy, practice andfuture need

All sectors agree tha race, genda and disability have the greatest legidative suppot, and the
highest levels of popular awareness

Among the @lderOequadity issues, race has thus far been given greater weighting in public
services like health and police

Among the three newer strands the private sector pays more attention to issues surrounding
age, induding retirement and pensons

Thelegidation conaerning ageis not though to bewholly effective

Strand-specific issues requiring attention indude domestic violence, hate crimes, tranggender
rights, male rape, workplace youth discrimingion, abuse of theelderly in residential care
Many respondents acknowledged the problem of @qudity/single issue fatigued Some private
sector respondents felt that equdity agendahad gonetoo far. In the words of oneinformant @
persog@individud identity should aways be seconday to ther professiond identity when at
workO
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Equal Opportunities Policy

¥ While practice varies, these arein place in al sectors

¥ Theprivate sector opaates aminimalist, anti-litigiousmodd

¥ Only private sector companies tha had direct dealings with the public offered thar staff
equdity training

¥ Thevoluntary sector adopt the mog ambitiousmodd of workplace equdity

¥ Some of the private sector companies felt tha equdity legidation interfered with profit
margins

¥ The policy and voluntary sectors agree tha the private sector could be pionesrs of best
practice, butthis requires theeconomc arguments for equdity to beclearly articulated

¥ SMEsaretheworst @qud oppotunity offendasOThis is a significant issuein Scotland given
theespecialy large number of SMEs

Swotlandand Devolved Governance
¥ Private sector companies had little interest in the implications of devolved govenance since
they tend to assign responsbility for equdity policy to ther in-hous (often legd) experts
¥ Themain chdlengesidentified by thevoluntary and policy sectors are:
o Developing competence in managing issues tha cut across devolved and reserved
matters
0 Responding to therecent changeof govenment (SNP did notincludeequdity in thar
manifesto although many representatives of the newer strands b esp. LGBT - fedl
optimistic aboutreceiving better suppot)
0 Thereisinadequae daa and research on Scottish equdity issues
0 TheeisadesrefortheEHRC and SCHR to work closly togeher

Activities for a Sattish Centre for Research on Equalities and Human Rights

Initially private sector informants were not entirely convinced of the need for a Scottish Research
Centre on Equdity and Human Rights, since they were often unawvare of the importance of this area
and their duties with regard to business practice which was congstent with equdity and human rights
legidation and regulation. By contrast, there was almog universal suppot and enthugsasm for such a
research centre from the public sector (induding policy makers) and thevoluntary sector.

Mog respondents involved in developing or implementing policy expressed a desire to see the
creation of a central knowledgeresource on issues and research relating to equdity and human rights.
Existing research tendsto be housd in strand-specific daabases and resources. Most respondents felt
tha in order to facilitate a more coordinated approach to equdity and human rights, it would be useful
if all research were hdd in oneplace.

A number of ggpsin existing knowedgeand research were also identified. Suggested areas for future
research are:

Patterns of poveaty specific to Scotland and linksto equdity strands

Experiences and forms of sodal excluson andinequdity in rural areas

Sectarianism

Traveller and gypsy communities (survey daa and quditative research on experiences of
eduction)

Women and crimind judice

LGBT and: school education; tendonswith other equdity agendas

In relationto al strands investigation of multiple identities (intersectiond issues)
Intersectionsbetween human rights and equdity issues

How to ddiver equdity schemes and staff development programmes effectively

K K K K

KK KK K

Informants also wished to see thefollowing activities:
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Awareness training and research oriented to practical implementation issues

Opporttunities to form networks oriented to the equality and human rights agendain Scotland
Practical input on how to promote equdity and humen rights through organisationd
development

K K K

Additional consultation and dissemination activities

In addition to interviews with key informants and informal discussions with academics, policy
makers, practitionas and busness people throughoutScotland, three formal conaultation meetings
were hdd throughout2007in Edinburgh (in Januay, May and December B see Appendix for advisory
committee members).

In addition, a roundeble discussion was held on 28" September 2007 to mark the launch of the
Equdity and Human rights Commission. Speskers induded Professor Heidi Safia Mirza (Centre for
Equdity and Human Rights, LondonlIngitute of Eduction); Dr Paul Chaney (University of Cardiff),
Professor Nick Watson (Strathdyde Centre for Disability Research; Professor Shella Ridddl, Centre
for Research in Education, Indugon and Diversity) and Rowena Arshad (EOC Commissione). The
key questionsaddressed by contributors were thefollowing:

How will the EHRCG agendaplay outin the context of devolution?

Wha are theimplicationsof a unified approach to equdity for particular strands?
How will the agendaand human rights agendaarticulate?

Wha are the main areas of equdity which should be addressed?

K K K K

A report of theroundgble discussion is available on the project webste (www.creid.ed.ac.uk).
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SECTION 6: THE INTERNATIONAL CONTEXT

Introduction

This section discusses the approach to equdity and human rights, and the maingreaming of equdity
in a number of counties which appear to be leading the field. The focus was primarily on English
gpesking naions and information is presented in relation to the U.S., Canada, New Zealand and
Audraia. Approaches to equdity in a range of European states were aso indude The postion of
three sodally progressive Scandinavian counties focused on Norway (outside the European Union
(EV)), Sweden and Finland. Estonia, Latvia and the Czech Republic@ response to equdity and human
rights were consdeed as former Communist States. Findly three counties representing Western
Europe Ireland, France and Germany were consgdered. However, with the exception of Ireland, we
were restricted by the amountof information on the English languaye pages of each European State(3
govenment webdgte. This section draws on Working Paper 6 on the project webste.

Two key aspects of maingreaming are explored. Firstly maingreaming relates to the practical auditing
of decisons policies and plans within public bodies and govanment organisations to ensure that
equdity issues are conddered. For example, when drawing up a palicy on holiday entitlement, the
NHS, as a public bodyin the UK mug consder how the policy will impact on men and women, and
ensure that both gendea's are treated equally due to the Gender Equdity Duty (2007) In addition
maingreaming can be taken to mean the way the equdity strandsare protected within the legidation,
and to wha extent each strand has access to redress once discriminaion has occurred. To achieve
maingreaming, all strandsshould have legd protection and representation, preferably unde a single
Act and Commission.

Non-EU States: Australada
New Zealand.

There is a fairly clear pahway to ensuring equdity in New Zealand, via an emphasis within
Government on Human Rights. There is a Human Rights Act (1993P passed 5 years before the UK
domestic legidation) which is regulated by the Human Rights Commission (established by the Human
Rights Act 1977) and within this Act there is certainly acknowledgement of equdity and non-
discriminaion. The HRA (1993)was amended (Human Rights Amendment Act 2001)at which time
the Human Rights Commission merged with the Office of the Race Relations Condliator, and new
Race Relations and Equd Oppottunity Commissiona pogs were created. So from 2001,New Zealand
has suppoted maingreaming by reduang the number of bodies protecting and promoting equdity.
Also in suppot of maingreaming, the Human Rights Amendment Act (2001) placed a duty on
Government, govenment agendes and anyonewho performs a public fundion to be accountble for
unlawful discrimingion unde the HRA (1993) thus it was recognised tha discrimingion and
inequdity exist in naiond policies and ther application.

Human rightslegidationin New Zealand hasits foundadionsin the New Zealand Bill of Rights (1990
which protects the rights of individuds, companies and incorporated sodeties from the actions of
tho= in postionsof power (induding the govanment, government departments, the judiciary, state-
owned enterprises and local authorities). No new piece of NZ legidation can be passed until it has
been assessed as complying with the Bill of Rights. The Bill of Rights (1990) draws on the UN
Declaration of Human Rights, whereas subsequent human rights legidation has stronge equdity
themes. For example the NZ Bill of Rights (1990 refers to thefollowing rights: Life and security of
the person (induding right not to be tortured); democratic and civil rights (induding right to vote and
freedom of expression, thoughtand conience); non-discriminaion and minority rights; search, arrest
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and detention; crimind procedure; right to judice. Undea nondiscrimingion and minority rights,
people have the right not to be discriminated againg on the groundsof sex, marital status religious
bdief, ethical bdief, colour, race, ethnic or nationd origins disability, age, pditical opinion,
employment, status family status and sexud orientation. In addition people bedonging to an ethnic,
religiousor linguistic minornty have the freedomto practice ther religion or use the languaye of their
minority. This provides thefounddion for the198 HRA.

In 2003 an audit was published to determine the extent to which human rights were protected or
promoted in legidation, policy, govanment process and in practice. Within this audit the Government
looked particularly at non discriminaion and participation of individuds in decison making, with a
focus on a nunber of equdity strands induding the minority indigenouspopuktion. There is an
emphasison:

E the fundanental right to be who we are and to be respected for who we are - whether a
disabled person, Pakeha M ori Pacific, Asian, gay, leshian, a tranggendea or intersex person,
male , female, young or old D is still not a reality for all New Zealandes. (Human Rights
Commission (NZ) (2004)Human Rightsin New Zealand Today Executive Sunmary, page 1)

In addition to the general emphasis on maindreaming equdity, publicationsaddress particular issues
such as rights in pregnancy and Mudim women® dress code (See, for example, Employer@
guiddines for the prevention of pregnang discriminaionOor Mudim women Dress Codes and
Human RightsO (NZ Human Rights Commission:
http://www.hrc.co.nz/home/hrc/resources/resources.php#hicguiddines 140807).  Although most
anti-discrimination legidation comes from the Justice ministry, some comes via the Human Rights
Commission and some from specialised ministries, for example the Ministry of Women@ Affairs.

Australia

Audralia does not have a Human Rights Act, athoughit does have a single equdities commission
established unde the terms of the Human Rights and Equd Opportunity Commission Act (1986)
Ingead, it has a number of pieces of legidation relating to particular aspects of equdity such as the
Racial Discrimination Act (1975) Sex Discriminaion Act (1984) Disability Discriminaion Act
(1992)and Age Discrimingion Act (2004)

The Human Rights and Equd Oppottunity Commission (and the founding Act of 1986)go some way
to co-ordinate equdity protection, promotion and information. The commission consists of
commissionas representing human rights, disability, race discrimination, sex discriminaion and
Aborigind and Torres Strait Idande sodal judice. Likewise, the Act has been amended multiple
times and co-ordinaes the individud equédlity acts by defining discrimingion and how it relates to
race, age, disability and so on (Human Rights and Equd Oppottunity Commission Act, (HREOCA)
1986, Part 1, 6A, section 3). In addition the Commission is charged with the duty of ensuring
compliance with theindividud equdity acts.

In addition to Federal legidation, Audralian states also have thar own equdity acts, for example, the
New South Wales Anti-Discriminaion Act 1977 makes it unlawful, within tha territory, to
discriminate on the groundor race, sex, marital status disability, homosexudity, age and tranggende
and covers areas like employment, trade unions education, access to places and vehicles, but does not
relate to state policy or administration. The cascade down, from a general federal law to more refined
state law follows the U.S. and Canadian modds. It alows for variation within each state, thoughwith
onecommission there is perhgpsless ambiguity over whois protected than in the U.S.

Non-EU States: North America
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Canada

The Canadian Human Rights Commission oversees the Canadian Human Rights Act (1985) and the
Employment Equity Act (1995) Both pieces of legidation promote equd oppotunity and non
discriminaion. The Canadian Human Rights Act (1985) refers to the Act as beng a pahway to
equdity, and emphasis is placed on the prohibition of discrimination based on @ace, naiond or ethic
origin, colour, religion, age, sex, sexud orientation, marital status family status disability (defined as
and previous or existing mental or physical disability, induding disfigurement or subdance
dependence) or conviction EQ. The Canadian HRA (1985)places duties on employers and individuds
(induding busnesses) to avoid discrimination and to promote equdity. The Act thusrecognises that
discrimination can occur at Government policy level aswell as within abusness/client relationhip.

It istheemphasis on ending discrimination that takes the Human Rights Act beyond human rights and
into thefield of equdity. It is unlawful, unde the 1985Act to discriminae or harass an individud, to
deny access to the provision of goods service facilities or accommodation; deny access to commercial
premises or residential accommoddion; to refuse employment or continued employment, or to
differentiate adversely agand an employee; to discriminae during employment application or
advertisement; or to pay men and women unequal wages for the same work. A person who fedls that
they have been discriminated agang on more than one ground can still make a claim through the
Canadian Human Rights Tribund and so in this way, the Act can be seen to successfully maingream
equdity as multiple discrimination is recognised. It is not clear from the wording of the Act to what
extent a person needsto provetha they bdongto a category induded in the protected list before they
are eligible for protection.

Thereisincreasing recognition within Canadian public policy of theneed for more sophisticated inter-
sectiond andysis, focusng on inter-categorical and intra-categorical variation in the experiences and
outcomes of paticular soda groups However, as noted by Siltanen (2006) for a range of
methodobgical and practical reasons there is considerable scopefor the further development of such
andyses at Federal and state levels.

United States of America

Fundamental to the US Conditution, ratified in 1791, is the Bill of Rights which protects the rights of
theindividud in a nunmber of domainsinduding freedom of speech and religion, freedom of assembly
and petition, theright to be free of unreasonable search and seizure, of crud and unusud punishment
and compdled self-inaimingion. In addition the Bill of Rights restricts some of the powers of
Congress from making any law tha prohibits or restricts religion, or from depriving any person of
life, liberty or propeaty without a fair trial. Supporting this was the Declaration of Indegpendence,
written in 1776,which was a treaty of the existing 13 states againg the continued British colonisation.
The Declaration of Indgpendence asserted the equdity of men and this prindple continues to be
influential at least a thelevel of rhetoric, athoughit isnat formally written into US law.

The Equd Employment Opportunity Commission regulates and upholds six acts of the US Feded
Government: The Civil Rights Act (1964; the Age Discriminaion in Employment Act (1967) the
Equd Pay Act (1963)Titles 1 and V of the Americans with Disabilities Act (1990) the Civil Rights
Act (1991)and section 501 of the Rehabilitation Act (1973) Despite having oneCommission, theUS
still continues to treat equdity strandsas discrete entities. Racial equdity continues to bea major pre-
occupaion since thisis central to many sodal divisonswithin the US. The Civil Rights Act, passed in
1964, prohibits discrimination in employment and other soaa policy fields on the groundsof sex,
colour, religion, naiond origin or race. The Act also allows for some positive measures to encourage
equdity of outcome where this produes soda judice, even though othe groups may be
disadvantaged by this. For example, this would allow advertisements of employment to target groups
currently underepresented.
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Asdiscussed, at the Federal level, equdity and human rights have limited impact, and this may bedue
to theemphasis placed on State law to protect and enshrinetherights of individuds. Even within State
law there is variation as some cities have their own policies to further protect therights and freedoms
for some groups for example the growth of the LGBT community in San Frandsco has led to this
being thecity where gay rights are mog closely protected.

A brief comparison of three States (Idaho, pop. 1 466 465; Alabama, pop.4 447 100, and New Y ork
State, pop 19 306 183) demongrates the variation. The State of Idaho has its own Human Rights
Commission which regulates three State laws aroundgeneral commission duties and gende equdlity.
It is also theresponsible bodyin Idaho for regulating three Federal laws, the Civil Rights Act (1964)
the Age Discriminaion in Employment Act (1967) and the Americans with Disabilities Act (1990)
Aswell as employing seven civil rights investigators, |deho® Commission also acts as an umbrellato
coordinate over 150 affiliated organisations for example, the Idaho Refugee Service program;
Hispanic Bugness Assodation and Disability Action Center B Northwest. However apat from the
Commission itself, there is no framework for maingreaming, and the rights and the freedons of the
different groupsare defined by the category to which they bdong.

Alabama offers a different perspective. There is no equdity or human rights commission, or anything
tha approaches this remit. However, the amendment to the Conditution of Alabama (1901) prohibits
discrimination or preferential treatment based on race, gende, color, ethnicity, or nationd origin by
public bodies. There is little information available about how the amendment is uphéd, or how a
complaint unde the amendment might be dealt with as there is no obvious commission or tribund
system. It is difficult to determineif this smple directive is sufficient to protect the rights to equality,
but it does in prindple suppot the idea of mainstreaming as there is little distinction between the
groups and as it is pat of the Constitution of Alabama it should inform all State law passed pod-
2001.

New York State has a Divison of Human Rights which protects the right not to be discriminaed
agang on the basis of race and color, creed, naiond origin, sex, age, disability, sexud orientation,
marital status familial statusor militarily status There is further suppot to those livingin New Y ork
City as they have ther own nework of human rights organisations which covers a large number of
strands There seems to be little differentiation between the groups though gende and disability
groupsseem to have a highe profile.

Scandinavian States

Norway

The information from Norway is limited to the English-languaye pages of thar Government webste.
There is an Equdity and Anti-Discriminaion Ombud (similar to our undestanding of a Commission)
and ther remit is protected by the Anti-Discrimination Ombud Act (2005) which also relates to the
affiliated tribund. This act prohibits discriminaion and promotes equdity. The Ombud is aso
responsble for regulating the Gende Equdity Act (2002) The Ombud has the following mission
statement:

Everyonehas arightto self-development, and to utilise hig’her abilities and live hisher own life,
irrespective of gendea, sodal background, religion, sexud orientation, disability or ethnic
background.www.regieringen.no/en/topics/equdity.html?d=922

The Ombud is based within the Ministry of Children and Equdity but suppots al strands currently
suppoted by UK legidation. Equdity strands may aso have protection from other Ministries, for
53



example the Ministry for Culture, Leisure and Belief Systems or the Ministry of Immigration and
Sodal Induson. Therefore the patern of suppot will degpend on the group to which you bdong and
the case you are bringing.

The Anti-Discrimination Ombud Act (2005) brings togeher the Gender Equdity Act of 1978 and
2005,employment legidation and Owner-Tenant and housng legidation. It also formally pursues the
conventions of the United Nations Internaiond Convention on the Eliminaion of all Forms of
Discriminaion againg Women (1979) and All Forms of Racia Discrimingion (1965) thus
complying with Interngiond idedls.

The Ombud is ingructed by the Act (2005) to promote genuine equdity irrespective of gende,
ethnicity, naiond origin, descent, skin colour, language, religion or bdief in al areas of sodety, and
formally indudes the category of employment. In addition the Ombud has a duty to promote equal
treatment irrespective of political views, membership of an employee organization, sexud orientation,
disability or age Public bodies mug demondrate their process of promoting equdity if asked to do so
by an Anti-Discriminaion Tribund. This may, in practice, mean tha public bodies need to consder
equdity at the planning stage of all decisonsand policies.

The Gende Equdity Act (2002)places public bodies unde a duty duty to make Qctive, targeted and
systematic efforts to promote gende equdity in all sectors of sodetyO(Gende Equdity Act (2002)
Norway, Section 13). A similar duty is placed on employers. In addition, enterprises tha have a duty
to prepare an annud report or budge, mug aso accountfor the measures (implemented and planned)
to promote gende equdity and prevent differential treatment, and in this way achieve maingreaming.
The Gende Equdity Act (2002 also places a duty on al schools and eductiond inditutions to
ensure tha teaching aidsmug be based on gende equdity. Whilst gende equdity legidation appears
to be quite highly developed, similar measures do not seem to apply to other equdity strands

EU: Sweden

Sweden, unlike Norway, isamember of theEU. Of al thenaionsconsdered so far, Sweden may be
the closest to achieving a maingreaming approach to equdity, and thisis because it was written into
ther congitutionin 1974with the Ingrument of Government. Chapter 1, Article 2 of the Ingrument
declares tha public ingitutionshave aduty to comba discriminaion of personson groundsof gende,
colour, naiond or ethnic origin, linguistic or religiousaffiliation, fundiond disability, sexud
orientation, age or other circumstances affecting the private person. As theduty is placed on puldic
bodies as a congitutiond obligation, maingreaming can be seen to bein place. All pubiic bodies must
condder equdity before making any decisionsor developing any policy. Similarly theequdity strands
go beyondthesix UK strandsand also alows for @ther circumstancesOand this anti-restrictive and
non-exhaudive definitionis also asign of maingreaming.

TheMinistry of Integration and Gende Equdity has responsbility for severa divisonsinduding
Gende Equdity; Human Rights; Integration and Diversity; Minority Issues and Y outh Policy. The
Office for Equd Oppottunities Ombudsnen and the employment equdity legisation come unde the
remit of the Gende Equdity Division. This Division pledges that Gvomen and men shdl have equd
power to shgpe sodety and their own livesO(www.swede govese/sh/d/8366. In meeting this pledge
theDivison ams to achieve economic equdity and an equd distributon of unpad care and
houshold work. Therefore within this onestrand, the Swedish Government go beyondthe
employment parameters within which mog of theother consdered naionsopeate, and approach
ideas of citizenship.

The Human Rights Division of the Ministry of Integration and Gende Equédlity has ahighe profile
than the other divisionsdemondrated by havingits own webste outlininginternd approaches to
Human Rights, and foreign policy aroundHuman Rights. The Human Rights Division also acts as an
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umbrellato promote therights and freedoms of some equdity strands For example the Disability
Policy promotes theinduson and equdity of disabled people, largdy viatheDisability Ombudsman.
Thesite makes it undear wha legidation undepins Disability Policy other than congitutiond law,
and thisis dueto the Swedish Government site being only partialy available in English. Within the
Human Rights Division, thereis a further focusonwomen@ rights, and minority rights although
these are restricted to five specific groupsinduding Jews and Romany families. The Rights of
Children are also thefocus of aunit within this division, which may overlap with some of theissues
aroundage Thereisan Ombudsnan agang Ethnic Discrimingion (dealing aso with religion) and an
Ombudsnan for Sexud Orientation. Here thoughthere is evidence of a hierarchy within the strandsas
ageis not represented by an ombudsmnan and indeed has not been fully trangpoed into naiond law
fromthe EU directives.

Althoughthe congitution has maingreamed equdity since 1974 thereis evidence tha the equdity
strandsare not given equd emphasis. Gende (and women@ rights more so than men@rights) is
tackled from within variousunits. Disability, sexud orientation and ethnic minorities have their own
ombudsnen butyou have to bdongto a paticular minority to access full protection (protectionis
patial outsde of employment law). It is difficult to know how this has been interpreted in practice.
Do therights and freedonms promised by the congitution actudly ddiver?If so, why were further
advances madein gende and disability rights? It seems that despite the strong message of equdity
and maingreaming, this hasn®had theintended impact on those margindised or excluded.

EU: Finland

Both Sweden and Finland have made the decision to remove theterm @thnic originGfrom their
legidation on the groundstha it contributes to theview tha races can be distinguished from each
other on scientific grounds Both states dispute this condruct: Sweden refers to @thnic bdonginglend
the Finnish Non-Discrimingaion Act refers to ethnic or naiond origin to allow for some ambiguity
aroundthe categorisation of racial groups

Finlandisoneof only two EU states (the other bang Italy) to indudea définition of equdity that is
non-exhaudive (where for example the UK definition restrictsitself to thesix strandg. Finlandis also
theonly state (Cormack and Bell, 2005)to complete an audit of all existing legisation asarespone
to the Employment Equdity Directive and the Racial Equdlity Directive fromthe EU. No changes
were required dueto theemphasis placed on equdity already in statute, but some legidation that listed
equdity strands(and so met the provisionsof the Directives) have been changed to ensure that thelist
of strandsactudly becomes exhaudive, and to remove any hierarchy of the strands (Non-
Discriminaion Act). Thisis a giant step towards maingreaming and thefocuson existing laws (rather
than new ones only) shows commitment to the prinaple of maingreaming.

Like Sweden, public authorities have a conditutiona duty to foster equdity, and are permitted to take
postive action to tackle existing inequadities. Finland® progressive approach to equdity is notonly
evident in law, butin multi-agency working. All published information relating to new freedonms and
protectionsin respon to the EU directives are available in Braille and minority languages as a matter
of course and disseminated widdy. The Government has a history of building strongrelationships
with NGOs, user groupsand regiond organisationsto allow potential for an open and informative
dialogue

Like Sweden there is much evidence of maingreaming as equdity is acentral prindple of Finland®
conditution, and it appears that Finland fulfilled its duties unde the directives before they were
published by the EU. Thar audit of policy and active dissemination of material relating to the
directives demondrates a commitment to theidea of equdity and the prindple of maingreaming.
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EU Members. Western Europe
France

Both France and Germany have requested an additiond three years to fully trangpo<e the disability or
age provisonsoutined in the EUG Employment Equdity Directive. This extratimeis not
symptometic of alack of engagement, rather the opposte. Both nationshave set upindusve and far
reaching debaes to do judice to the oppatunity to set up new anti-discrimination legidation. The
extratimeis also required because nather naion had the necessary legidation in place to build upon
Equdity issues were dealt with before the EU directives, butthe approach was not co-ordinated and so
anti-discrimination protection came unde a variety of legidation, labourpolicies and pend codes,
(Cormack and Bell, 2005) Political opinionis a prohibited groundfor discrimination within the
religion and bdiefs strand, and France is oneof the few countiesto alow postive discriminaion on
genda, disability or sodo-economic issues (for example it has a quota system for employersto
employ a minimum propartion of ther work force from disabled candidates Balthoughthis approach
IS seen as retrogressive by the disability movement).

No previoudy ratified legidation has been amended in respons to thedirectives. Thisisin part due
once agan to a conditutiond commitment to prohibit discrimination on the groundsof origin.
However some new policies have been developed to further protect therights of the other equdity
strandswith respect to public services.

Germany

Aswas the case with France, the German webste provided very limited informationin English and so
the Cormack and Bell (2005)pulication informed this review. As discussed, the EU directives have
not been completely trangpoed, thoughagan, thisis congdered to be because Germany wishes to
take the oppotunity to complete thejob well, with propea consderation of relevant agendes, NGOs,
user groupsand regiond organisations The Cormack and Bell (2005 doaument says very little about
the German respons and this indicates that they have donelittle to deviate from the two directives
(either interms of best practice, or in anegaive way). Aswith France multiple agendes at the state
andthefedeal level previoudy worked toward equdity and protection from discrimingion. In
respon to thedirectives a new specialist commission is planned to co-ordinae the existingwork. In
this way maingreaming could be approached, as the hierarchy within equdity strandscould be
removed. However thereislittle information available of the current legid ative structure suppoting
equdity in Germany and so it isimpossible to assess to what extent maingreaming is achieved.

Ireland.

Equdity is structured in two ways within Ireland. Firstly the Equdity Authority worksto promote
equdity and prohibit discriminaionin employment and affiliated systems, for example vocationd
training and advertising. Secondly, the Department of Jugtice, Equdity and Law Reform co-ordinates
anti-discrimination legislation working along particular strands(for example gende and disability).
The Equdity Authority isan independent body set up unde the Employment Equdity Act of 1998
and was established in 1999.The Authority® practice is also informed by the Equd Status Act 2000
and the Equdity Act 2004 The Equdity Act 2004extendsthe cover of protection to indudeaccess to
goodsand services and @ther oppatunities to which the public generally have accessQ thoughthis
does not seem to cover education or healthcare for example. The Equdity Act incorporates the Gende
Equd Treatment Framework, the Framework Employment Directive and the Race directive. The Act
also bringsin aduty to promote equdity in the employment field. Nine equdity strandsare protected
by the Authornty: gende; marital status family status age disability; race; sexud orientation;
religiousbdief and membership of thetraveller community, thusgoing beyondthe equdity strands
laid outin UK legidation. Within this Irish legidation, discrimingionis defined as less favourable
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treatment and the Equdity Authornty focuson claims arounddismissal; equd pay; harassment; sexud
harassment, victimisation; working conditionsand promotion. Thediscrimination mug be assod ated
with oneof thenineequdity strands

The Equdity Authority hasits own legd team who can providefree assistance to those assessed as
eligible to bring a case unde the Employment Equality Act 1998or theEqud Status Act 200Q To be
eligible the clamant mug be highlighting a point of prindple notyet suppoted by case law and bean
issuethat lies within the Equdity Authority@® current strategic plan. Therefore legd representationiis
not offered democratically.

The Department of Judtice, Equdity and Law Reform is structured aroundfour separate butinter-
related units: Disability Equdity Unit; Diversity and Equdity Unit; Gende Equdity Unit and the
Sodal Induson Unit. The Disability Equdity Unit aimsto developlegd frameworksin linewith
Government policies to suppot theequd participation of people with adisability in sodety. It was
established unde the Nationd Disability Authority Act (1999 in 2000and amsto implement the
maingreaming of policy, however this seemsto be on the agendarather than aduty ratified by
legidation. TheDiversity and Equdity Unit® remit seems to map onto the Equdity Authority® gods
as doesthe Gende Equdity Unit, so thereis clear evidence of close working between the Department
and theindgpendent Equdity Authority. The Sodal Induson Unit does not seem to be so clearly
suppoted by legidation but does develop policies which target the educationd and resource
disadvantages which contribute to margindisation, and agan has afocuson the equdity strands

Ireland® Human Rights Commission was set up by the Human Rights Commission Act (2000)and
the Human Rights Commission (Amendment) Act (2001) Thiswas less arespong to theexternd
pressure coming from Europe but to theinternd pressures presented by thetroubles, and a direct
respon to the Good Friday Agreement of 1998 The Good Friday Agreement committed Irelandto
democratic and peaceful resolutionsto conflict, acceptance of diversity and prindples of partnership
and equdity. The Human Rights Commissionwas set up in Northern Ireland in 1999andin Ireland
(known sometimes as Commission in the South) in 2001.Both Commissionswork together to
consde thepotentia of aBill of Rightsuniting al resdents in Northern Ireland and Ireland, and to
consgder issues such as migration and racism. Both Commissionslook to the United Nation® Paris
Prindples of 1993and are therefore indgpendent of their Governments,

Themaingreaming of equdity isonly partially successful as employment istheonly clear socal
policy arenagovened by thelegidation. Theambiguity of theterm @ppatunities to which the pubic
generally have accessOcould in theory relate to issues such as education, but no case law has extended
the Equdity Authority@ scopebeyond employment and access to goodsand services to dae. The
assodated Department of Judice, Equdity and Law Reform does place particular emphasis on two
strands(gende and disability) and in this way undermines maingreaming. However the Social
Induson Unit subscribes to a maingreaming approach in tha the cause of margindisationisless
important than the excluson itself, butthework of this unit is not sufficiently suppoted in law to be
consdered actudly maingreaming.

EU Members: Former Communist States

Czech Republic

All three former Communist states chosen here have not fully trangposed the EU directives. Unlike
France and Germany, it is suppo®d tha thedday is down to low engagement and to problems

interpreting thedirectives within their own legidative structure. It isthe Racial Equdity Directive tha
has been particularly probematic for the Czech Republic, Estoniaand Latvia
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In addition the respon to the Employment Directive from the Czech Republic and Estonia does not
offer protection to the self-employed and only partia protection for those employed by puldic bodies,
meaning tha maingreamingis very unlikely to beachieved.

However there are some examples of goodpractice. Both the Czech Republic and Estonia allow
postive action with a quota system to suppot the employment of disabled people. There are also
programmes of integration for the Roma community, recognised as an ethnic minority facing
paticular disadvantage, for example Roma students enjoy funded access to highe education.

Thereisno specialist body planned to promote equality in the Czech Republic. Theexisting
ombudsnen are expected to extend ther remit thoughit isundear to wha extent or to what effect
(Cormack and Bell, 2005) Conaern was aso raised aboutthe dissemination of changes madein
response to the EU directives as printed information is not available in different formats (thisis the
case toofor Latvia).

Latvia

Theobviousomission from Latvia® response to the EU directives (apat fromlargedy ignaingthe
Racial Equdity Directive) isthe sexud orientation strand from employment law. Thear definition of
equdity doesindudethe other five key strandsand also indudes a nonrexhaudive element, so those
seeking protection may still be satisfied.

Therespon to the Employment Equdlity Directive was intended to apply to private and public
bodies. Latvia® respons does notindudethecivil or military service. Some protection may be
afforded to those workingin thecivil service (butnotthemilitary) from conditutiond law, butthis
has not been tested in reality, (Cormack and Bell, 2005) The self-employed are notfully covered by
Latvian law, and those engaged in vocationd training are not protected from discrimingion onthe
groundsof age, disability or sexud orientation.

Theexisting Nationd Human Rights Office has extended its remit to indudearespon® to theEU
directives. However the dissemination and continued conaultationswith interested groupshas not
been written into law, and so the Office has no naiondly imposed duty to continuethework outlined
by thedirectives. Thisis aso thecase in Estonia

Estonia

In Estonia, the Lega Chanoellor® Office have extended their remit to indudearesponse to EU
directives. Thismodd places arespons very close to thecorridors of power, and so the Office is seen
as being far fromindgpendent. In additionthelack of aformal response to the Racial Equdity
Directive and a patial respon® to the Employment Equdity Directive meanstha even if the Office
did want to chdlengethe Government, it does nothave thelegd basisto do so.

Of all thegroupsof states consgdered, theformer Communist states have themos in common. Ther
response to the EU directivesis far removed frommaindreaming. Thereisaclear hierarchy of strands
within thar legidative structures, and public bodies tend to be exempt from anti-discrimination
legidation. Perhgpsthisis dueto state wesalth, being consderably less than the Scandinavian and
Western European member states consdered here. Theformer Communist states groupare aso the
mog recent members of theEU, and it is possible that reform in the area of equdity is competing with
reformsin other areas, required to meet EU standads

Conclusion
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This section has presented a broad overview of approaches to equdity and human rights in four
English-speaking counties, Norway and eight EU membe states, induding three recent Eastern
European member states. Information was drawn from policy doauments and legislation, however the
data available were not consistent and so comparisonsbetween counties must be regarded s tentative.
In addition, information from non-English speaking counties was restricted to the English languaye
pages of each European State® government webste.

All of the counties reviewed have equdity and human rights legidation. In some counties such as
Canada and New Zedand, consderable progress has been made to unify legisation and political
ingitutions promoting equdity and human rights. These two counties also appear to have made
consderable efforts to audit the success of their approaches. Despite seeking to maingream equdity,
it is evident that paticular measures are targeted at paticular groupsand consderable difficulties
remain in developing unified policies and intersectiond approaches to, for example, gendea equdity.
This is partly dueto technical difficulties in gahering and andysing statistical daa in ways which
allows inter- and intra-categorical comparisons to be made However, there continues to be an
aspiration for greater progress to be made in inter-sectiond policy development and andysis. In
Canada efforts are also being made to hamonise approaches to equdity and human rights at federd,
state and local levels.

In other counties such as Audralia and the United States, it is evident tha progress has been made in
terms of establishing a single equdity and human rights commission with enforcement powers across
strands but different bodies of legislation continue to exist in relation to particular equdity groups.
At federa level in both these counties there appears to be a lack of audit in relation to the
effectiveness of various pieces of policy and legislation. Furthermore, it is evident tha consderable
diversity exists at state and city level in terms of the enthusasm with which federa legidation is
trandated into local policy and enforcement. Sexud orientation is one of the areas where there is
evidence of great diversity with regard to the strength of local protection measures.

As an exemplar of the Scandinavian approach, Norway has established a central enforcement
mechanism which opeates across strands There appears to have been far more progressin relationto
some strands than others, notably gende. Far less attention appears to have been pad to race
equdity, and there appears to be an aversion to ethnic monitoring in employment and other areas in
Norway, asin many other European counties such as France and Germany. This seems to be based
on an assumption tha if equdity prindples are publicly affirmed, it is not necessary to have audit
mechanisms in place to check whether they are being adhaed to in practice. In Norway, equdity
appears to have a highe profile than human rights.

Overadll, it isevident in this brief review tha many counties are moving in the direction of adoping a
unified approach to equdity and human rights, and counties like Ireland, Canada and New Zealand
seem to bein theforefront of such developments. In many countries more progress has been madein
relation to establishing joint enforcement mechanisms than unified equdity legidation. Even in a
county like Canada which has made consderable progress in developing a common approach to
equdity and human rights, difficulties in dealing with issues of scale (federal, state and local) and of
inter-sectiond data gathering and andysis are acknowledged.
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SECTION 7: SUMMARY AND CONCLUSION
Introduction

In preceding sections we presented findingsfrom our review of the concepts of equdity and human
rights, the naiond and internaiond policy landscape, data currently available and future research
needs and theviews of key stakeholders. In thisfind section we summarise the main findingsof the
study and make some suggestions about the possible remit and activities of a Scottish Centre for
Research on Equdity and Human Rights.

Main findings

Current debates in equality andhuman rights andther implicationsfor research
There are anumber of questionsin relation to the equdity and human rights agendawhich are likely
to continueto be debaed over coming years. These indude

¥ Ongoing debates aboutthe meaning of and relationship between equdity and human rights,
induding the strengths and weaknesses of the capabilities approach;

¥ Reassessing theequdity strandswhich should be covered, the ddinitionsand categories to be
used andtherelationship between the strands

¥ Theprosand consof ageneric approach to equdity throughmaindreaming;

¥ Theimpact and application of equdity and human rights policiesin practice.

The implications of recent policy developments in the broad field of equality and human rights and
thar impad on Swmtlandin the context of devolution

An overview was provided of the mog significant policy developments tha impact on equality and
human rights at European, UK, GB and Scottish levels. The human rights agendahas been driven by
European concerns to maintain peace and econamic prosperity, whilst the equdity agendahas been
driven, a least in part, by thesodal jusice demandsof new soda movements, paticularly in thefield
of gende, race and disability. Regulation on thethree new strandswas informed by the EUG sodal
and economic agenda particularly the desire to create a level playing field in the employment arena
There are therefore important distinctionsbeween those equdity strandswhich are suppoted by local
political movements and those with a less strong political base. Further complications occur as a
result of devolved govanance in Scotland, which identifies a dightly different array of equdity
strandsand has in place different legidative and accountbility arrangements from therest of GB and
the UK.

The nature of available quanttative and qualitative data on equality and human rights in Scotland,
thefuture data requirements of a rangeof stakeholders

Whilst consderable information is available in relation to gende, and, to a lesser extent, race and
disability, research evidence in relation to the three ewOstrands (sexud orientation, age and
religionbdief) is much thinng on the ground There is broad agreement in relation to gender
categories, but debaes ill exist in relation to the categories and definitionsin relation to mos other
areas, with clear implicationsfor the harmonisation of statistics. People are also more reluctant to
provideinformation on areas of thar lives which have traditiondly been regarded as falling within the
private domain.

The Equdities Review has proposd a new definition of equdity based on the capabilities approach,
which has significant implications for data collection and andysis. There is a need for greater
conaeptud clarity around some aspects of this approach, for example, in relation to wha count as
autononpusdecison making. At a more practical level, the review of equdity data has highlighted
the need for more comparable data across GB, harmonisation of categories, improved qudity of daa
gatheingin some areas and trangparency aboutdaa shortcomings However, difficulties are likely to

60



persist in providing comparable daa across GB because of systemic differences in areas such as
education.

Our investigdion of the nature and location of research centres in Scotland dealing with equdity and
human rights suggested that mog centres were conaerned with a particular strand and tha human
rights and equdity were regarded as discrete issues. Inter-disciplinary work was rare and centres for
the study of human rightstended to have alegd focus

Views of stakeholders and priority areasfor research and knowledgetrander activities
A number of common themes emerged from the interviews with respondents from public, private and
voluntary sector organisations These are summarised beow:

¥

Maingreaming is widdy suppoted for contrasting reasons It appedls to the voluntary and
policy sectors on moral and practical groundsb seen as the best means to achieve culture
change It appeals to the private sector because a single approach to equdity is perceived as
smpler than a multi-strand pdicy.

There is widespread suppot for the EHRC. The private sector and voluntary sector seeit as a
@ne stop shopOThe policy and voluntary sectors see it as a means of addressing complex,
cross-strand issues, introduang a human rights framework to policy, and providing suppot for
the newer, more neglected strands of equdity. However, there are also fears tha the more
established equdity strandsmay lose ground.

There is much misundestanding and confusonin relation to human rights and concernstha it
istoo closly assodated with an individudistic litigation culture.

There are questionsabout how two separate commissions (EHRC and SCHR) will opeate in
Scotland

Some private sector organisations had reservationsaboutthe humen rights agenda fearing that
it might damage compeitiveness and promote what was @oo politically correctO

Mog respondents involved in developing or implementing policy expressed a desire to see the
creation of a central knowledgeresource on issues and research relating to equdity and human
rights. Existing research tendsto be housd in strand-specific daabases and resources. Mog
respondents felt that in order to facilitate a more coordinaed approach to equdity and human
rights, it would beuseful if al research were hed in oneplace.

A number of ggpsin existing knowedgeand research were also identified. Suggested areas for future
research were:

K K K K

KK KK K

Patterns of poveaty specific to Scotland and linksto equdity strands

Experiences and forms of sodal excluson andinequdity in rural areas

Sectarianism

Traveller and gypsy communities (survey daa and quditative research on experiences of
eduction)

Women and crimind judice

LGBT and: school education; tendonswith other equdity agendas

In relationto al strands investigation of multiple identities (intersectiond issues)
Intersectionsbetween human rights and equdity issues

How to ddiver equdity schemes and staff development programmes effectively

Informants also wished to see thefollowing activities:
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Awareness training and research oriented to practical implementation issues

Oppottunities to form networks oriented to the equality and human rights agendain Scotland
Practical input on how to promote equdity and human rights through organisationd
development

K K K

Thecurrent equality and human rights policy landscapeinternationaly

In general, there is move among developed counties towards a unified approach to equdity and
human rights, with an emphasis on maingreaming. Canada has perhgps moved furthest in this
direction. In some European counties, certain equdity strandsare established much more firmly on
the political agenda For example, in Norway there is comprenendve gende equdity legidation, but
rather less attention has been pad to race equdity.

Rationale for a Scottish Research Centre on Equality and Human Rights

It is clear tha theradical changes in approaches to equdity and human rights which have occurred
over recent years will have far-reaching consequences for both public and private sector organisations
and the Scottish econony as a whole. Govenment and busnesses will require suppot in
implementing equdlity strategies and monitoring change over time. Theimpact of devolutionis also
important since equdity policies may take different formsin the congituent parts of the UK.

Our review of the current state of equdities research in Scotland suggests tha much current research
and development work has focused on a specific strand of equdity. Research has emphasised, for
example, therole of ethnic grouping, gende or disability in the produdion of inequdities. There has
to date been little work tha has examined theintersection of these variouscategories. Work has aso
been confined to specific disciplinay areas. So, for example, equdity and human rights have been
examined within a legd, sodological, political economy or management framework. Multi-
disciplinary and trans-disciplinary approaches to equdity and human rights are rare and there is
currently no provision of this sort of research within the existing research base. In terms of the
statistics base, the Scottish Government recognises the need for much more extensve and
sophisticated inter-sectiond andysis. In adoping a generic approach to equdity and human rights, the
proposd new centre could have aradical impact on reshgping existing research capability.

Specific themes to be addressed by the Research centre

The nature of ‘equality’ and ‘human rights’: \We will explore the relationship between equdity and
human rights, types and causes of inequdity, the methodobgical issues tha arise in charting
inequdity and interconnections commondities and differences between different types of inequdity.

Tackling inequality: \We will examine actions taken by various agendes to overcome inequdities.
We will indudework on the practical stepstaken to promote equdity and human rights and methods
of measuring progress towards successful cultural changeand greater equdity and how best to build
capeacity amongd community groupsin relation to the promotion of equdity and human rights.

Locating equality, inequality and human rights: \We will seek to unoover how equality and human
rights issues are influenced by location. We will examine the particular issues that arise across
naiond boundaies as well as specific sectors and organisations such as education, hedlth,
employment, large companies and SMEs

Policies on inequality and human rights: \We will explore the implications of maingreaming for
specific equdity strandsand for the human rights agenda Aswell as specifically focussing the policy
implications of harmonising equdities legidation in Scotland within the context of devolution, we
will also examine other naiond andinternaiond responss.

Activities of the new Research Centre
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On the basis of discussions with key informants, a review of current policy and research and an
andysis of thefocus of existing research centres, we bdieve tha the new Centre should engagein the
following activities:

¥

Condud high qudity naiond and internaiond research with an emphasis on developing a
geneic approach to equdity and human rights;

Condud seconday andysis of existing large scale data sets, with an intersectiond focus

Contribute to debaes on categories and definitions to be employed in future research on
equdity and human rights;

Undetake policy andysis within the field of equdity and human rights with a particular
emphasis oninternationd comparative work;

Investigate arangeof approaches to the audit of equdity and human rights policiesin different
types of organisation;

Act as a knowledge hub, produang research reports and briefingsand disseminaing these via
theweb and in other formats;

Organising conferences, seminas and training events for a range of audiences induding
practitiones, policy-makers and academics;

Continueto conault with the private, public and voluntary sectors to enaure tha the Centre is
responsve to thar information and devel opment needs

Work closly with researchers in other universities to facilitate neworking and avoid
duplication of effort.

Sustainability and funding options

Thefinandal sugainability of the new Centre is clearly of paramountimportance. Thetwo prindpal
investigators have had consderable success in obtaining fundsfor work in particular areas of equdity
and sodal policy, and discussions suggest tha it should be possible to obtain further funding from
Government Departments, voluntary agendes and commercial organisations pog-graduée teaching,
training and CPD. A largegrant bid to the ESRC is currently unde preparation with Professor Heidi
Safia Mirza, Ingitute of Eduation, University of Londonand Dr Paul Chaney, University of Cardiff.
However, funding from the SFC for the initial years of the new Centre@ life would ensure tha a
critical mass of activities would be developed which could be sugained into the future.
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APPENDIX

Source: Women and Equality Unit [http://www.womenandequalityunit.gov.uk]

Key Anti-Discrimination Legidation
& International Obligations
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Introduction

Thefollowing lists are intended to give a brief overview of some key pieces of legidationrelated to
promoting equdity and tackling unfair discrimination. Thedoaument is notintended to be
comprehengve butsmply to give aflavour of thestatutory protection tha exists.

Asthelists are intendel to bebrief, notall pieces of equdity legidation are covered. Therefore, to get
an absolutely full picture of the legidative framework in a particular area onewould need to check for
al relevant additionsand amendments, many of which are notcontained in thisdoaument. The
website of Her Majesty@ Stationary Office (HMSO) (www.hmso.gov.uk) holds electronic copies of
all UK legidation tha has become law since 1988.

In additionto listing thelegidation, hypealinkshave been provided, firstly to therelevant govenment
department webdte and secondly to theactud text of thelegidation. Where possible thelinkis
provided to theofficial version of the Act, Regulation, Directive or Convention e.g. hdd by HMSO.
However, where this has notbeen possible, an aternative has been provided. Theaccuracy of such
doauments should not berelied on but can be used as a guideto wha is contained in the actud
legidation.

Lastly, it ishope tha this doaument is a ussful resource and reference point. If you have any
difficultiesusngit or any suggestionsfor how it could beimproved, please email your commentsto
info-womenandegudityunit@dti.gs.gov.uk.
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Anti-Discrimination Legidation

The UK has arangeof legidation which makes discrimingtion on certain groundsunawful. Hereis

alist of thekey provisions

Legidation Year | AreasCovered Government
Department
with Lead
Responsibility

Equd Pay Act | 1970 | TheEQgPA givesan individud arightto | Department of

(asamenddl) the same contractud pay and bendfitsas | Trade &
aperson of theopposte sex inthesame | Indudry
employment, where the man andthe (Women &
woman are doing: Equdity Unit)

¥ Likework; or

¥ Work rated as equivaent unde
an andytica job evaludion
study; or

¥ Work that is proved to be of
equd value

Sex 1975 | The SDA (which appliesto women and | Department of

Discrimination men of any age, induding children) Trade&

Act (as prohibits sex discriminaion agang Indugry

amendal) individudsin the areas of employment, | (Women &
education, and the provision of goods Equdity Unit)
facilities and services and in thedisposal
or management of premises.

Race 1976 | TheRRA makesit unlawful to treat a Home Office

RelationsAct person less favourably than another on | (Community &
racial grounds These cover groundsof | Race)
race, colour, naiondity (induding
citizenship), and nationd or ethnic
origin.

Disability 1995 | The DDA prohibits discrimingtion Depatment for

Discrimination agang disabled people in the areas of Work &

Act employment, theprovision of goods Pensons
facilities, services and premises, (Disability &
education; and provides for regulations | Carers
to improveaccess to public trangort to | Directorate) /
be made Depatment for

Eduction &
Skills/
Depatment for
Trangoott

Sex 1999 | Theseregulationsare a measure to Depatment of

Discrimination prevent discriminaion agang Trade&

(Gendeg transsexud people onthe groundsof sex | Indudry

Reassignment in pay and trestment in employment and | (Women &

Regulations vocationd training. They effectively Equdity Unit)

ingert into the SDA a provison to
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Legidation Year | AreasCovered Government
Department
with Lead
Responsibility

extend the Act, inofar asit refersto
employment and vocationd training, to
indudediscriminaion on gende
reassignment grounds

Race 2000 | TheRR(A)A outlawed discriminaion Home Office

Relations (direct andindrect) and victimisationin | (Community &

(Amendment) all public authornty fundionsnot Race)

Act previoudy covered by theRRA, with

only limited exceptions It also placed a
gened duty on specified public
authorities to promote race equdity.

Sex 2002 | TheAct enablespolitical paties, if they | Department of

Discrimination wish, to adoptpostive measuresto Trade&

(Election reduce inequdity in thenumbers of men | Indugry

Candidates) and women elected as representatives of | (Women &

Act thar party. It amendsthe Sex Equdity Unit)

Discrimination Act 1975 and Sex
Discriminaion (Northern Ireland) Order
1976.

Race 2003 | TheRace RelationsAct 1976 Home Office

RelationsAct (Amendment) Regulations2003 (Community &

1976 implement the EC Article 13 Race Race)

(Amendment) Directive. The Regulationsenhance the

Regulations RRA by, for example, amending the

definition of indirect discriminaion and
changing theway in which the burden
of prodf applies, aswell asremoving a
number of exceptionsfromthe
legidation. The Regulationsextend
protection from discriminaion onthe
groundsof race and ethnic or naiond
origins These apply in thefieldsof
employment and training, sodal
protection and sodal advantage,
educion, the provision of goods
facilities and services, and housng.
Employment | 2003 | These regulationsoutiaw discriminaion | Department of
Equdity (Com | (direct discriminaion, indirect Trade&
Sexud einto | discriminaion, harassment and Indugry
Orientation) force | victimisation)in employment and (Employment
Regulations Dece | vocationd training onthe groundsof Relationg
mber) | sexud orientation. Theregulations
apply to discriminaion on groundsof
orientation towards personsof the same
sex (lesbiansand gays), the opposte sex
(heterosexuds) and the same and
opposte sex (bisexuds).
Employment | 2003 | These regulationsoutiaw discriminaion | Department of
Equdity (Com | (direct discriminaion, indirect Trade&
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Legidation Year | AreasCovered Government
Department
with Lead
Responsibility

(Religion or einto | discriminaion, harassment and Industry

Belief) force | victimisation)in employment and (Employment

Regulations Dece | vocationd training onthe groundsof Relationg

mber) | religion or bdief. Theregulationsapply

to discriminaion on groundsof religion,
religiousbdief or smilar philosophical

beief.
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European Community Treatiesand Conventions

The UK isasigné&ory to European Community Treaties and Conventionsand is unde an

obligaionto ensuretha naiond law is consstent with European Community Law and Directives.
Where thisis not possible, then the courts will give any piece of Community Law with direct effect
priority over domestic law. Some key equdity provisonsare:

Directive/ | Year Relevant AreasCovered Government
Treaty Department
with Lead
Responsibility
Article141 | 1957 Treaty establishing the European Depatment of
(ex119) Community. This providestha menand | Trade &
Treaty of women should receive equd pay for equd | Indudry
Rome work or work of equd value (Women &
Equdity Unit)
Equd Pay 1975 This provides tha all discriminaionon Depatment of
Directive thegroundof sex in respect of all aspects | Trade &
(75117) of pay should beeliminated. Indugry
(Women &
Equdity Unit)
Equd 1976& | This providestha there shdl beno Depatment of
Treatment 2002 discrimination on groundsof sex in access | Trade &
Directive to employment induding promotion, Indugry
(76/207) vocationd training and working (Women &
amended by conditions Equdity Unit)
Directive
(2002173)
Sodad 1979 Thisrequires equd trestment of men and | Department
Security women workers in statutory schemes for Work &
Directive providing protection againg sickness, Pensons
(7917) invdidity, old age, accidents at work and
occupéiond diseases and unemployment.
Pregnant 1992 This requires minimum measures to Depatment of
Workers improvethehealth and safety at work of | Trade &
Directive pregnant women and women who have Indugry
(92/85) recently given birth or are breastfeeding, | (Women &
induding aright to maternity leave. Equdity Unit)
Burden of 1997 This required any necessary changesin Depatment of
Proof Member Statesjudicial systemsto ensure | Trade &
Directive more effective implementation of the Indugry
(97/80) prindple of equd treatment. (Women &
Equdity Unit)
The Race 2000 These Directives were adopied unde Home Office/
and Article 13 of the EC Treaty by the UK and | Department of
Employment other European Member Statesin 2000. | Trade &
Directives Togeher, they providea common Indugry /
framework of protection agang Department
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Directive/ | Year Relevant AreasCovered Government
Treaty Department
with Lead
Responsibility
discrimination and harassment. for Work &
Pendons
Race 2000 The pumpose of this Directiveisto lay Home Office
Directive down aframework for combating (Community
(200043) discrimination onthegroundsof racial or | & Race)
ethnic origin, with aview to putiinginto
effect in Member States the prinaple of
equd treatment.
Employment | 2000 Prohibits discrimination onthegroundsof | Depatment of
Directive sexud orientation, religion or bdief, Trade&
(2000178) disability and age It covers conditionsfor | Indudry /
access to employment, self-employment | Department
and occupdion, working conditions for Work &
induding dismissals and pay; and Pensons

vocationd guidance and training.
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L egidation that Impacts on Equality

Issues relating to equdity are often covered in UK legidlation which may primarily conaern other or
more broad issues.

Legidation Year | Relevant AreasCovered Government
Department
with Lead
Responsibility

Trander of 1981 | Protectstherights of workersin the Department of

Undatakings event of arelevant trander of an Trade&

(Protection of undetaking to anew employer. All Indugry

Employment) contracts of employment and (Employment

Regulations employment relationdhipsautomatically | Relationg

trander to the new employer at thedate
of trander. The Regulationsprohibit
changesin contract terms connected
with arelevant trander.
Employment 1989 | TheAct indudes an exemptionfrom the | Department of
Act opeaation of the Sex DiscriminaionAct | Trade&
for actsdonein connection with certain | Indudry
specified statutory provisionsrelatingto | (Employment
the protection of women at work. Relationg

PensonsAct 1995 | Providesfor equd treatmentin Depatment for

occupaiond penson schemes. It does Work &

so by incorporating an equd treatment | Pensons
rule into every occupaiond penson (Pendons&
scheme. Retirement)

Employment 1996 | TheERA cove's, amongother matters, Depatment of

Rights Act therights: Trade&

¥ Notto beunfairly dismissed; Indugry

¥ To maternity leave and pad time | (Employment
off for antenaa care; Relationg

¥ Topaentd leave; and

¥ Tounpad time off for
dependents.

Employment 1996 | These providefor tribundsto award Depatment of

Tribunds interest on back-pay in Equd Pay Act Trade&

Interest on cases and compensation awards made Indugry / Home

Awardsin unde the Sex Discriminaion Act 1975, | Office/

Discriminaion the Race RelationsAct 1976and the Depatment for

Cases) Disability Discrimination Act 1995 Work &

Regulations Pendons

Data Protection | 1998 | The Act came into force on 1 March Depatment for

Act 2000.It gives effect in UK law to the Conditutiond

1995EC Data Protection Directive. The | Affairs

Act applies to computerised persond (Information
dataand persond daahdd in structured | Rights Unit)
manud files. It applies to anything at all

doneto persond daa ((rocessingQ

induding collection, disclosure, use,

destruction and merely hading.
Organisationsprocessing persond daa
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Legidation Year | Relevant AreasCovered Government
Department
with Lead
Responsibility

mug comply with the daa protection
prindples. They require datato befairly
and lawfully processed; processed for
limited purposes, adequéae, relevant and
not excessive, accurate; not kept longer
than necessary; processed in accordance
with data subjectsQrights; kept secure;
and nottranderred to non-EEA
(European Econormric Area) countries
withoutadequée protection.

Human Rights | 1998 | TheHuman Rights Act camefully into | Department for

Act force on 2 Octobe 2000Q It givesfurther | Conditutiond

effect in theUK to rights contained in Affairs (Human
the European Convention of Human Rights Unit)
Rights. TheAct:
¥ Makesit unlawful for apublic
authority (e.g. government
depatment, local authority or
thepolice) to breach Convention
rights, unless an Act of
Parliament meant it could nat
have acted differently.
¥ Meanstha cases can bedealt
with in aUK court or tribund.
¥ Saystha al UK legidation mus
be given a meaning that fits with
the Conventionrights, if tha is
possible.

Nationd 1998 | This providestha workers shdl notbe | Department of

Minimum pad less than adesignaed minimum Trade&

WageAct rate per hour. Indugry
(Employment
Relationg

Working Time | 1998 | These contain provisionsregulating Depatment of

Regulations working timeinduding: Trade&

¥ A limit of average48hourswork | Indudry
per week (thoughindividud (Employment
workers can agree to waive this). | Relationg
¥ Daily and weekly rest
entitlements and rest breaks.
¥ Specid provisonsrelatingto
nightwork.
Theregulationshave been amendal a
number of timesin: 1999(SI 3372,
2001(Sl 3256) 2002(Sl 3128 and
2003(Sl 1684)

Employment 1999 | TheAct established a new statutory Depatment of

RelationsAct procedure for therecogntion of Trade&

indgpendent trade unionsin Indugry
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Legidation Year | Relevant AreasCovered Government
Department
with Lead
Responsibility

organisationsemploying 21 or more (Employment
workersif tha isthewish of the Relationg
majority of theworkforce.

TheAct dso introducd therightto be
accompanied at disciplinary or
grievance hearingsby atrade union
official or fellow worker Bsee aso the
ACAS Codeof Practice on Disciplinary
and Grievance Procedures.

TheAct also strengthened employeesO
protection agang discrimingion on
groundsof trade union membership,
smplified thelaw onindudrial action,
extended protectionsfor employees
taking lawfully organised indugrial
action and gave new powersto the
Certification Officer to determine
complaints from trade union members
aboutalleged breaches of trade union
statute and rules.

Mog of the Act amended the Trade
Union and Labour Relations
(Consolidaion) Act 1992

Maternity and | 1999 | These contain thedeail of therightsto | Department of

Parental Leave maternity and parental leave contained | Trade &

Regulations(as in the Employment Rights Act 1996 Indugry

amended) (ERA). They dso prescribethe (Employment

circumstances in which adismissal will | Relationg
be automatically unfair for the purposes

of theERA, if thedismissal isfor a

reason related to pregnancy, childbirth,

maternity leave, or parental leave.

Nationd 1999 | These contain detailed rules as to who Depatment of

Minimum qudifiesfor thenaiond minimumwage | Trade &

Wage and wha count as working time and Indugry

Regulations remuneaation for these purposes. (Employment
Relationy

Part-Time 2000 | Theregulationsgive part-time workers | Depatment of

(Prevention of therightnotto betreated less Trade&

Less favourably than full-time workersunless | Indudry

Favourable any difference in treatment can be (Employment

Treatment objectively judified. They donotgivea | Relationg

Regulations rightto work pat-time,

Employment 2002 | A wideranging package, covering Depatment of

Act dispute resolution in theworkplace, Trade &

improvements to employment tribund Indugry
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Legidation Year | Relevant AreasCovered Government
Department
with Lead
Responsibility

procedures, induding theintrodudion (Employment
of an equd pay questionnare, Relationg
provisionsto implement the Fixed Term

Work Directive, a new rightto time off

for union learning representatives, work

focused interviews for patners of

people receiving working-age benefits

and some déaa sharing provisions

TheAct aso gives parents of children

unde six, or disabled children unde 18,

therightto request flexible working,

with a statutory duty on employersto

serioudy congder thar requests. It aso

introduced rightsfor fathers and

adopive parentsto pad time off for the

first time, andimproved existing

maternity rights.

Fixed-Term 2002 | Fixed-term employees should get at Depatment of

Employees least the same pay and conditionsas Trade&

(Prevention of smilar permanent employees working Indugry

Less for thesame employer. Lessfavourable | (Employment

Favourable pay and conditionsare only allowed if Relationg

Treatment there are objective reasonsfor this. The

Regulations regulationsalso limit the use of

successive fixed-term contracts.
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International Obligations

The UK isasignaory to alargenumber of United Nation® Internaiond Conventionswhich have

anti-discrimination provisions Althoughthese do not currently providearight of individud

complaint againg the UK, policy should beinformed by an awareness of the UK internaiond

obligaions Some of themog important are as follows:

Convention

AreasCovered

Convention agang Torture and
Othe Crud, Inhuman or
Degrading Treatment or
Punishment

Torture and other crud, inhuman or degrading
treatment or punishment are paticularly serious
violationsof human rights, and, as such, are
strictly condamned by internaiond law. Based
upontherecognitionthat such practices are
outlawed, the Convention strengthensthe existing
prohibition by a number of suppoting measures,
induding an internaiond monitoring mechanism.

Convention for the Protection of
Human Rights and Fundanental
Freedons

Commonly known as the European Convention
on Human Rights. The Convention setsout alist
of basic civil rights and freedoms tha states are
obliged to guarantee to everyonewithin ther
jurisdiction. These indudetherightto life, to
protection agang torture and inhuman treatment,
to freedomand safety, to afair trial, to respect for
one&3 private and family life and correspondence,
to freedomof expression (induding freedom of
the press), thought constience and religion and to
freedom of peaceful assembly and assodation. It
has an internaiond enforcement machinery unde
which states and individuds, regardless of thar
naiondity, may refer alleged violationsto the
European Court of Human Rightsin Strasbourg.

Convention onthe Eliminaion
of All Forms of Discriminaion
agang Women (CEDAW)

CEDAW isthemost comprehensive treaty on
women@ human rights, establishing legdly
binding obligationsto end discriminaion.

Convantion on the Rights of the
Child

The Conventionistheprindpad children® treaty
encompassing afull rangeof civil, political,
econormic, sodal and cultural rights. The
Convention states tha all children unde 18,
withoutdiscriminaion, have therightto survival,
to develop ther full potential, to be protected
from harmful influences, abuse and exploitation,
and to participate fully in family, cultural and
sodal life.

Internaiond Convention onthe
Eliminaion of All Forms of

This Convention defines and condemnsracial
discrimination and commits States to prohibiting
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Convention

AreasCovered

Racial Discriminaion

and bringing it to an end, by all appropriate
means

Internaiond Covenant on Civil

and Political Rights

The Covenant protects theindvidud fromthe
violation by states of awiderangeof civil and
political rights. Examplesindudetheright to life,
protection from torture, slavery, forced labour,
arbitrary detention and such freedons as
movement, expression and assodation.

Internationd Covenant on
Econonic, Soda and Cultural

Rights

ThelCESCR is designeal to protect the econonic,
sodal and cultura rights of theindividud from
violation by states. It does so by placing aduty on
states to progressively realise these rights.
Examplesindudetherightto work, therightto
educion, therights to health and therightto
sodal security.
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